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Glossary

[Terms commonly used in discourse on rights and laws]

Abadi: Settlement. Katchi abadi refers to temporary settlement of squatters
Asnad: Certificates awarded by educational institutions. Singular ‘sanad’
Amir: Literally, leader. Frequently used to refer to leaders of Muslim groups
Assalam-o-Alaikum: “May peace be upon you.” Muslim greeting

Atta: Flour made from ground wheat.

Azaan: The Mudlim call to prayers

Azad: Free

Baitul Mal: Originally the statetreasury inan Islamic state. In Pakistan theinstitution
has been set up mainly for disbursement of zakat

Baitul Zikr: House of prayers and pious exchange. The term Ahmedis now use in
place of ‘masjid’ or mosgue, which was prohibited to them after they were declared
non-Muslim

Basant: Spring kite-flying festival

Begar: Forced labour

Bhatta: Allowance. Now euphemistically used for amounts regularly extorted from
industrialists, traders, professionals and other citizens by petty functionaries, militant
groups or criminal gangs

Bheel: One of the castes into which pre-independence India’s Hindu society divided
itspeople. Bhed isamongthe ‘lowest” and poorest in the hierarchy and mostly comprises



farm labourers
Burga: An outermost garment to shroud the whole female body

Chadar and chardivari: Literally, sheet of cloth and four walls. Associated with
women the phrase signifies that a woman’s place of honour is inside the four walls of
home; and, if she must go out, she has to be wrapped from head to foot in a sort of
winding sheet

Chak: Tiny rural settlement in the Punjab, usually designated just by number and a
letter of the al phabet

Challan: The police’s prosecution brief or charge-sheet. There are two categories
of this: thefirst is based on a preliminary (first information) report, and the next, which
is more formalised, follows from early investigations

Chapati: Bread madefromwheat flour. A staplefood itemin many parts of Pakistan.

Chaudhry: Now also acommon surnamein Punjab, initsoriginal senseit describes
the head of a village’s foremost landed family

Cheera: From the word meaning ‘tearing up’ it is a common method of third
degree torture in which the victim’s legs are spread out to the maximum and kept
immobilised in that position. The agony quickly makes the man ‘admit’ in most cases
whatever he is asked to confess by the police

Deeni madrassah or madrassah [Plural in Urdu Madaris]: Literally, a religious
schoal. At present many of the institutions are run for sectarian and fundamentalist
ends.

Deh: Small village

Dera: Extended residential site of an influential figure in avillage or other area

Diyat: The blood money in return for which the next of kin of a murdered man
may agreeto forgive thekiller. It is also monetary compensation for any lesser physical
injury caused

Ehtisab: Accountability

Eidul Fitr: Festive occasion which marks the end of the Muslim month of fasting,
Ramazan

Fatwa: Religious edict

Figah: Muslim jurisprudence

Gaddi-nashin: Occupier of the usually hereditary seat of custodianship of a shrine

Gherao: A number of persons’ laying siege to someone superior to pressure himto
listen, and hopefully to yield, to their demands. Literally, to surround

Hadd: Plural hudood: Islamic punishment

Glossary | v




Hari: Sindhi peasant, tenant or farm labourer
Hujra: Retiring room of an Imam or any religious person or outhouse

Iddat: The period a Muslim woman is required to spend in relative seclusion after
divorce or death of her husband

Iftar: The fare for breaking fast

Ijtihad: Research and reinterpretation of slamic intent in relation to specific issues.

ljtima: Congregation

Imam: Prayer |eader

Imambargah: Shias’ place of holy congregation

Isha: The Muslim prayer due after nightfall

Jirga: A gathering of elders, which especially in tribal societies settles disputes,
decides criminal cases etc

Kalima: Quranic formulation of a basic Islamic tenet

Karo kari: A traditional, feudal custom which still continues whereby couples
found in, or more often merely suspected of, adulterous relationship are summarily
done to death by the family members themselves. The law takes a lenient view of this
“crime of honour”, which often leads it to be abused

Katchi Abadi: Settlement of homes, many made of unbaked bricks or timber and
cloth, which have cropped up across the country.

Khan: A term frequently used to refer to an influential feudal in the area. Khan is
also a common surname

Khateeb: Person who delivers religious sermons before prayers

Khidmat committees. Service bodies, comprising government nominees, required
to check failures of public institutions and officials

Khula: Divorce in which the move for the dissolution of marriage comes from the
wife’s side. The procedure for this is different from talag, the divorce pronounced by
the husband.

Kutchery: Court. The kutchery of recent currency isthe audience given by ministers
or officials for receiving public complaints

Maghreb: Time at sunset. Also the Muslim prayer due then
Malik: A tribal chief. Other variants are Sardar and Khan
Marla: 25 sq yds or 21 sgq metres. 20 marlas make a kanal
Masjid: Mosque

Mehfil: Gathering
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Mehr: The money the groom pledges to the bride at the time of the wedding as a
token of his earnestness

Moharrir: Police station clerk who records complaints and crime reports.

Mullah: Formerly an appellation for an Islamic scholar, now it often refers
pegoratively to a semi-literate fanatical campaigner and pronouncer of the orthodox
Islamic view in the community. Closer to its original sense are maulana, moulvi and
alim (for religious scholar, plural ulema)

Muharrum: Muslim month of mourning, most devoutedly marked by Shias

Naib Qasid: Peon

Najis: Something religiously regarded as impure, impermissible

Napaid bazo: Family’s decision to wed one off ahead of birth

Nazim: Mayor -

Naib Nazim:Deputy Mayor

Nikah: Nuptials

Nikahkhwan: The officially appointed moulvi, a religious person, who solemnizes
marriages

Nikahnama: The document making note of amarriage contract with various clauses

listed under it to determine the agreement reached at the time of the marriage with
respect to dowry, mehr and other matters.

Panchayat: A gathering of elders

Patharidar: The village feudal who quietly patronises and provides protection to
criminal gangs or individuals while using them to tame his enemies and help in
maintenance of his hold over the commonalty and his status among his peers. Some
also have a cut in the dacoits’ booty

Peshgi: Advance payment against labour

Pir: A religious figure who often, because he is believed to be spiritually close to
some venerable saint of the past, acquires a wide following of his own. The devotees
of apir look up to him as a spiritual, and even a physical, healer, guide and source of
savation

Pucca: Literally solid. Generally refers to houses made of baked brick etc.
Purdah: Velil

Qabza: Forceful seizure and occupation

Qatl: Murder;

Qatl-i-amd: Premeditated murder
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Qaz: False imputation of immorality against a woman

Qaz: A judge of an Islamic court; in Islamic tradition the man entrusted to mete
out justice.

Qisas: Punishment identical to the crime: eye for an eye, tooth for a tooth

Ramazan: The Muslim month of fasting

Roti: Bread made from wheat-flour, traditionally accompanying meals

Sang chatti: Sindhi term — Same as swara

Swara: Gift of agirl in marriage in settlement of a tribal dispute

Shalwar: Loose pants tied at the waist with a cord. Shalwar kameez, a loose
trouser worn with a long shirt, or kameez, is a common form of dress for both men
and women

Tandoor: Open oven used to bake bread

Tazia: Replica of Imam Hussain mausoleum in Moharram procession
Tonga: Horse drawn carriage used as transport

Ulema: Persons learned in Islam and Islamic practice
Ushr:Idlamic land tax

Vani: Tradition according to which women are surrendered for compounding a
murder case. The same tradition is known as ‘swara’ in the NWFP

Wadera: Feudal lord, with all the connotations of (a) his repressive character in
relation to the body of peasantry and community who live on and off the lands he
owns, and (b) his influence with the local official functionaries and their superiors.
Allied and moreneutral terms are zamindar, the man who ownslargetracts of agricultural
land, and jagirdar, the person who has inherited extensive lands.

Watta Satta: The kind of parentally arranged marriage in which a brother and
sister of one family are married to the siblings of another.

Zakat: A tithe ISlam imposes on every Muslim as a fixed proportion of his/her
income and wealth and meant as a contribution to help the poor and the needy

Zakir: Religious preacher who mostly recounts events of the Ilamic past, usually
now in Moharram at the annual commemoration of |mam Husain’s sacrifice at Karbala

Ziarat: Devout travel to and from prayers at the holiest shrines. A special Shia
observance

Zina: Adultery. Rapeiszina-bil-jabr
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| ntroduction

Ratification by Pakistan of all core international human rights treaties was
among the positive highlights of the year, although the benefits were not
immediately visible to the people. Two new laws were enacted to deal with
sexual harassment. The Commission of Enquiry on Missing Persons cited the
intelligence agencies’ role in enforced disappearances and for the first time
the Supreme Court issued notices to these agencies’ heads. In the conflict-
ravaged Swat region, the Taliban could no longer patrol the roads or flog
citizens. The activities of non-governmental organisations grew, although many
of the threats they faced also increased.

The 18th Amendment to the Constitution through a consensus offered a
glimpse of what could be achieved when political actors put their mind to it.
The amendment also acknowledged three more rights, to education, information
and fair trial.

That being said, growing militancy, extremism and intolerance increased
threats to people’s rights in the country, and the state’s inability, and perhaps
its apathy too, to deal with many challenges continued to make life more and



more difficult. Although there were hints of movement towards acknowledging
and addressing the concerns of the people in Balochistan, it would take a lot
more to undo the damage done by the persistent indifference of the state
towards its people.

While all people suffered as a result of the government’s inability to provide
a safe environment, the most vulnerable were members of minority communities
and women. Journalists and human rights defenders encountered hazards in
highlighting the tribulations of ordinary citizens and many paid the price for
their mission with their lives. It is difficult to remember a year when the picture
was particularly rosy for women'’s rights in Pakistan and this year too women
continued to be killed for other people’s notions of honour.

The case of the missing persons, which remained pending in the Supreme
Court throughout the year as more people were picked up by those entrusted
with their security and protection, exposed the boundaries of deference to the
rule of law.

All tiers of government seemed interested in consolidating their hold on
power and paid little attention to the people’s real problems. The executive
and the judiciary came close to confrontation more than once before better
sense prevailed. The parliament struggled to establish its say in the formation
of official policies and in maintaining legislative oversight of the decisions taken.

The devolution of powers from the federation to the provinces under the
18th Amendment did not carry over to the districts and further down the
administrative ladder. There was little urgency to ensure people’s
representation at the grassroots level nor any indication when the local bodies
system would be revived.

The year was a particularly bad one for religious freedoms in Pakistan and
all indications suggest that worse times are in store. There was a direct link
between the rise of the Taliban and the suppression and oppression of the
minorities and of all those whose beliefs differed with those of the extremists or
who dared to expose hatred and violence in the name of religion.

The worsening economic conditions took a toll on the people’s ability to
access basic needs and measures to improve the situation did not seem to be
a priority. Economic distress again was the cause of many suicides.

By the end of 2010, Pakistan’s worst natural disaster, the devastating floods
earlier in the year, seemed all but forgotten even as millions remained without
shelter and livelihood. The floods made many existing challenges considerably
more acute, particularly the internal displacement crisis and the situation of
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health, education, and housing for the people. For the second year in a row,
the number of internally displaced persons in Pakistan was higher than refugees
but the official response did not go beyond just some of the immediate needs.

As in the past, the prison population substantially exceeded the holding
capacity of jails. The state did not have the funds to provide healthcare and
other facilities to the prisoners and yet alternatives to imprisonment were not
considered.

Torture in jails and police stations continued. The police, criminals, and
the United States through its drones strikes, retained their penchant for extra-
legal killings without any accountability.

The need for special mechanisms for implementing all international human
rights treaties continued to be overlooked.

Government promises on reform of the blasphemy law and abolition of the
death penalty remained just that. While the informal moratorium on execution
of death penalty convicts remained in place, nothing was done to make it
permanent or to explain to the people why halting executions was important.

Many of these concerns have been voiced for a number of years. It may
be difficult to address them all straightaway but at least a start can be made.
Granted that the government faces an uphill battle in tough economic and
political conditions, yet much that is required to confront those responsible for
obstructing the rights of the people needs only a little more than commitment.

Najam U Din
Editor
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Highlights

B Law and law-making

» The parliament achieved a signal success by adopting the 18™
Amendment Act through a consensual process and then responding quickly
to the Supreme Court’s reservations on the appointment of judges by passing
the 19" Amendment.

» Although 30 Acts were passed in 2010 the government had difficulties
in expediting legislation. Dozens of Bills passed by the National Assembly were
pending adoption by the Senate and the Domestic Violence Bill, duly approved
by the National Assembly, lapsed as it could not be pushed through the Senate
within the prescribed period.

» Failure to address the issue of the Musharraf period ordinances that
were struck down by the Supreme Court posed serious questions regarding
the validity of actions taken under the ordinances that were not validated.

B Administration of justice

» 2010 was a fairly hectic year for the judiciary. A new procedure for the
appointment of judges of superior courts was put in place but at one stage the
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Supreme Court had to intervene to save the system from collapse in Balochistan
and serious strains elsewhere.

» Contempt proceedings against the PCO judges for ignoring the SC’s
Nov 3, 2007 order continued but they continued to enjoy their wages without
doing any work.

» The National Judicial Policy was claimed to be proving effective.

» The government and the SC remained on a collision course for a better
part of the year and at a moment of alarm the SC held midnight sitting and
passed an order against any withdrawal of the 2009 notification whereby the
judges had been restored.

» The SC dealt with a number of cases relating to NRO beneficiaries,
financial scams and irregular actions of the executive. Frequent invocation of
the suo motu jurisdiction once again raised the question whether this was the
only way to ensure proper governance.

Bl Law and order

» As many as 12,580 people were murdered, while 581 kidnappings for
ransom and 16,977 cases of abduction were also reported.

» Therewere 37,088 cases of vehicle theft or snatching. Police recovered
60,884 illegal weapons.

» US drones strikes were responsible for 957 extra-legal killings.

» 338 people were killed in police encounters. Only 28 ‘suspects’ were
injured and captured alive.

» At least 174 people were rescued from illegal police detention.

» 1,159 people were killed in 67 suicide attacks. The fatalities included
1,041 civilians. 2,542 people were killed and 5,062 injured in terrorist attacks.

» 237 political activists and 301 other civilians were killed in targeted
killings in Karachi. 81 people were killed in Lyari gang wars.

» 118 people were killed and 40 injured in 117 targeted killings in
Balochistan. They included 29 non-Baloch ‘settlers’ and 17 members of the
Shia Hazara community. Bodies of 59 missing persons were found in the
province.

» NGOs and human rights defenders faced threats and attacks because
of their work.
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M Jails and prisoners
» Continued award of death sentence pushed the death row population
to around 8,000, with nearly 6,000 death penalty convicts in Punjab alone.

» The authorised capacity of the country’s 91 prisons was 42,617 persons
but 75,586 prisoners were detained there. The number of prisoners at 55
prisons was in excess of sanctioned capacity.

» Of the 12,980 detainees in jails across Sindh, 10,306 were under trial,
while 33,809 of the 51,902 detainees in the prisons of Punjab were under trial.

» There were 931 women and 1,154 juvenile detainees in prisons across
the country, most of them under trial.

» 72 prisoners died in prisons across the country and another 157 were
injured.

» Around 7,000 Pakistanis remained jailed in different countries.

» 356 people were sentenced to death, including seven women and one
juvenile.

» 34 new cases of enforced disappearance were reported to HRCP.
Bodies of 59 missing persons were recovered from various parts of Balochistan.

B Freedom of movement

» Security forces did not allow journalists and the civil society to freely
visit the conflict-hit regions. The threat of abduction and target killing in parts
of Balochistan and FATA made them virtual no-go areas.

» Delays inissuance of passports impinged on the citizens’ right to freely
travel abroad.

» Sectarian violence led to the government placing restrictions on the
freedom of movement, especially of clerics, on the pretext of preventing
sectarian tensions.

» Names of scores of individuals were placed on the Exit Control List
(ECL). The Interior Ministry framed rules for inclusion of names in the ECL.

B Freedom of thought, conscience and religion

» 99 Ahmedis were killed in faith-based violence. Impunity for perpetrators
of violence against minority communities continued.

» At least 64 people were charged under the blasphemy law, including
Aasia Bibi, a Christian farmhand. Three men, including two Christian brothers,
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accused of blasphemy were killed in police custody.

» 25 of the 102 Sikh families forced to flee Orakzai Agency returned to
the area.

» 500 Hindu families from Balochistan migrated to India because of threats
to their lives and security.

» 17 members of minority communities were killed in the name of honour
by their relatives.

» 73 members of religious minority communities committed suicide and
21 attempted to take their own lives.

» 418 people were killed in violence against various Muslim sects. Another
963 were injured.

B Freedom of expression

» 20 journalists and media workers lost their lives in attacks and targeted
killings.

» Security forces personnel subjected journalists to physical attacks,

intimidation and arbitrary detention. Extremist militants and criminals hired by
private individuals also harassed and assaulted them.

» By inserting Article 19-A in the constitution through the 18th
Amendment, Pakistan formally recognised the citizens’ right to information.

» Journalists faced difficult economic conditions as many employers did
not pay their salaries or substantially delayed payment of salaries to them.

B Freedom of assembly

» Use of force by the police and attacks by militants undermined citizens’
right to freedom of assembly.

» In 72 incidents of the use of force against protesters by police, 34
people lost their lives and another 300 suffered injuries.

» Over 300 people were killed in extremists’ attacks on political meetings
or religious processions.

» The government frequently invoked legal provisions restricting citizens’
right to freedom of the assembly.

B Freedom of association
» The government failed to stamp out activities of the banned extremist
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organisations

» Government policies were criticised for undermining the labour’s
fundamental right of association.

» Non-governmental organisations faced threats and attacks from non-
state actors. Several NGOs closed down their offices or reduced field work to
prevent harm to their staff.

B Political participation

» Relations between political parties, even between coalition partners,
remained turbulent and were characterised by discord over national issues.

» Less than 50 percent members of the National Assembly actively took
part in the proceedings. 87 MNAs did not utter a single word during the
proceedings in three years (2008-2010) of their five-year term.

» Violence, both political and otherwise, led to the death of over 750
people in target killings in Karachi alone.

» Women parliamentarians remained the most active legislators,
introducing nine private members’ bills in the 3rd parliamentary year, and 22
out of the total 26 in the 2nd parliamentary year that ended on March 16,
2010.

» Provincial representatives to the Election Commission of Pakistan could
not be appointed.

» The provincial governments did not hold local government elections in
2010, using delaying tactics, and also did not indicate when the elections
would be held.

B Women

» Domestic Violence (Prevention and Protection) Bill lapsed because it
could not be submitted to the Senate in time.

» Federal Shariat Court declared parts of Protection of Women Act 2006
unconstitutional.

» Protection against Harassment of Women at Workplace Act 2010
adopted.

» Women parliamentarians not represented in the committee formed to
draft 18" Amendment Bill.

» 791 women were killed in the name of honour.
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» 2,903 women were raped, 2,581 of them in Punjab.

» 719 women committed suicide and 414 attempted suicide but their
lives were saved.

» There were 931 women detainees in prisons across the country.

Hl Children

» Around 10 million children were affected by the massive floods, 2.5
million of them younger than 5.

» The 18" Amendment recognised free and compulsory education as a
right for all children between 5 to 16 years of age. However, allocation of
appropriate financial resources to fulfil that commitment remained absent.

» Child labour and abuse of domestic child workers remained widespread.
» 1,154 juveniles were detained in the prisons across the country.

» 170 juveniles committed suicide across Pakistan and another 76
attempted suicide but their lives were saved.

B Labour

» Over one million child labourers between the ages of 10 to 14 were
working in the country.

» At least 2,294 labourers were freed from debt bondage in Sindh alone
» 5.3 million jobs were lost or affected by flooding in Pakistan.

» Trade-unions protested against confusion about national unions in
the wake of the 18" Amendment.

» The new Punjab labour law was criticised for curtailing labour rights.

M Education
» Pakistan’s literacy rate was recorded at 57% in 2010

» Floods damaged more than 10,000 schools in the country. Between 5-
6% of all schools were damaged. Between 1.5 million to 2.5 million students
were affected.

» 2010 was declared “national literacy year”, but the budgetary allocation
for education for 2010-2011, was a meagre 2% of the GDP.

» 163 attacks were reported on educational institutions
» Militants killed 22 teachers in Balochistan between January 2008 and
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October 2010.
» Academic certificates of 54 parliamentarians were declared forged.

B Health

» Public sector expenditure on health in 2010 was projected to be 0.54%
of the GDP, down 27% over the previous year.

» At least 4,000 Pakistani doctors accepted jobs abroad, creating a
vacuum in many hospitals in Pakistan.

» One woman died every 30 minutes in Pakistan due to pre-, neo- or
post-natal problems. 1,047,948 cases of tuberculosis were registered in the
country. There were over 18 million registered hepatitis patients. Over 1.6
million malaria cases were reported annually. 143 cases of polio were reported
in the country. There were more than seven million diabetics and as many as
1.5 million people were blind. There were 150,000 thalassemia patients. Over
7,000 patients were infected with the dengue virus and 31 people died of the
disease. 114,000 patients of swine flu were reported in 2010. 97,400 HIV/AIDS
cases had been diagnosed, while only 5,000 AIDS patients had been registered.

» 34 percent of the people suffered from a psychological disorder. 2,399
people committed suicide in the country and another 1,174 attempted suicide
mainly because of stress or anxiety on account of illness, domestic disputes,
financial problems or unemployment, etc.

» 515 health facilities (5.3 percent) out of a total of 9,271 health facilities
across the country were damaged or destroyed in the floods.

B Housing

» There was a housing unit shortfall in excess of 8 million, which was
growing by 300,000 houses annually. 30 million people in the country were
either homeless or had been accommodated by their relatives.

» More than 50 percent of the urban population lived in slums in the
county. Between 600 to 800 slums sheltered about 7.6 million people in Karachi.

» Nearly 1.9 million houses were destroyed or severely damaged in the
floods.

» 173 people were killed and 241 injured in collapse of buildings
countrywide.

B Environment
» A55% cut was made in allocations for the Environment Ministry.
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» Estimated damage to environment cost Pakistan nearly a billion rupees
a day. Annual monetary loss the country suffered due to environmental
degradation constituted 6% of the GDP.

» Despite an official ban on deforestation since 1993, 155,000 hectares
of forestland were declared non-forest and converted into commercial
residential areas.

» 22,000 people in Pakistan lost their lives every year on account of air
particulate pollution.

» Solid waste collection agencies only cleared 50% of the waste
generated.

» Over 400 million gallons of untreated industrial water from Karachi
was being discharged into the sea daily.

B Refugees

» 109,383 registered Afghan refugees returned to Afghanistan, while
another 1.6 million registered Afghan refugees remained in Pakistan.

» Nearly seven million people were forced from their homes in the floods.
Even as floodwaters receded in many areas, millions remained in tents, with
their houses destroyed and livelihoods lost.

» There were around 1.3 million conflict displaced in the country.
» At least 400 children went missing during the flood emergency.

» 500 flood-displaced Ahmedi families in South Punjab were denied relief
and shelter on account of their faith.
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L aws and law-making

... fundamental rights, including equality of status, of opportunity and before law,
social, economic and political justice, and freedom of thought, expression, belief,
faith, worship and association, subject to the law and public morality, [shall be
guaranteed] ... the independence of the judiciary shall be fully secured.

Constitution of Pakistan
Preamble

To enjoy the protection of law and to be treated in accordance with law is the
inalienable right of every citizen, wherever he may be, and of every other person for
the time being within Pakistan.

Article 4

Any law, or any custom or usage having the force of law, insofar as it is inconsistent
with the rights conferred by this chapter [on Fundamental Rights] shall, to the extent
of such inconsistency, be void.

Article 8(1)

It is essential, if man is not to be compelled to have recourse, as a last resort, to
rebellion against tyranny and oppression, that human rights should be protected by
the rule of law

Universal Declaration of Human Rights

Preamble

Everyone has the right to take part in the government of his country, directly or
indirectly or through freely chosen representatives.
Article 21(1)

The legidative business conducted by the federal parliament in 2010 followed the
pattern set over the past few decades. The most important measures adopted during



the year were the 18" and 19" Amendments that made sweeping and radical changesin
the constitution. The main objects were substantial devolution of power to the provinces,
including the abolition of the concurrent list, transfer of many powers fromthe president
to the prime minister and curtailment of the former’s powers to act in his discretion,
and the formulation of a new procedure for the appointment of superior courts judges.
The Law Ministry and other authorities concerned were apparently unable to cope
with the impact of the Supreme Court verdict whereby all ordinances (about 37 of
them, including the NRO, made permanent under the emergency of November 03,
2007, were required to be validated within 120 days. One way out was to make some
Acts of 2010 effective retrospectively. These Acts included the National Command
Authority Act of March 9, made effective from December 13, 2007; the Institute of
Space Technology Act of April 20, effective from June 5, 2007; the National Schoal of
Public Policy (Amendment) Act of April 20, effective from July 7, 2007; and the
Pakistan Penal Code (Amendment) Act of June 21, effective from October 3, 2007.

However, quite a few ordinances were not made into Acts and their continued
enforcement could neither be explained nor justified.

Actsof parliament
The following Acts were made in 2010

I. The Criminal Law (Amendment) Act, 30 January; to better define sexual
harassment and insult to modesty by replacing Sec 509 of the Penal Code and provide
for enhanced punishment.

II. The Removal from Service (Special Powers) (Repeal) Act; March 5; to repedl
Ordinance XVII of 2000.

[1l. The Service Tribunals (Amendment) Act, March 5; to amend Act LXX of
1973.

IV. The Protection against Harassment of Women at the Workplace Act; March 9;
to enforce a Code of Conduct.

V. The National Command Authority Act; March 9; w.e.f. December 13, 2007;
the Authority already established deemed to be established under this Act.

VI. The Human Organ and Tissue Transplantation Act, March 17.
VI1.The Anti-Money Laundering Act, March 27.

VIIl. The Patents (Amendment) Act; April 12; to amend sections 16 and 19 of
Ordinance LXI of 2000.

IX. The Pakistan Institute of Development Economics Act, 2010; April 17; to
grant degree-awarding status to ‘PIDE’.

X. The Congtitution (Eighteenth Amendment) Act; April 19.
XI. Thelnstitute of Space Technology Act; April 20; w.e.f June 5, 2007; to provide
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for the establishment of the Institute.

XII. The Pakistan Naval Academy (Award of Degrees) (Amendment) Act;
April 20; to replace sec 3 of Ordinance XX of 1965

XII. The National School of Public Policy (Amendment) Act; April 20;
w.ef July 7, 2007 to amend sections 3 and 5 of Ordinance XCIX of 2002.

XIV. The Alternative Energy Development Board Act; May 21; to provide
for the creation of the Board.

XV. The Pakistan Penal Code (Amendment) Act; June 21; w.e.f October 3, 2007,
to amend sections 337X, 337Y, and 338G of the PPC.

XVI. The Finance Act, 2010; July 1; w.ef. July 1, 2010; to provide for
budgetary allocations and amend the Petroleum Products (Surcharge) Ordinance of
1961, the Customs Act of 1969, the Finance Act of 1989, the Chairman and Speaker
(Salaries, Allowances and Privileges) Act of 1975; Members of Parliament (Salaries,
etc) Act of 1974, the Sales Tax Act of 1990, the Income Tax Ordinance of 2001, and
the Federal Excise Act of 2005,

XVII. The Islamabad High Court Act; July 30; to re-establish the court.

XVIII. The Pakistan Trade Control of Wild Fauna and Flora Act; August 26.

XIX. The Competition Act; October 06.

XX. The Federal Employees Benevolent Fund and Group Insurance
(Amendment) Act; November 30.

XXI. The Sacked Employees (Re-instatement) Act; December 06.

XXII. The Degree-awarding Status to Dawood College of Engineering and
Technology, Karachi, Act; December 08.

XXIII. The National Disaster Management Act; December 08.

L egidation through ordinances
The Ordinances issued in 2010 were

I.  Anti-terrorism (Amendment) Ordinance; February 01; toamend the Act XX VII
of 1997.

II. The Sacked Employees (Reinstatement) Ordinance, Feb 5; to replace to
Ordinance XXII1 of 2009.

[1l. The Finance (Amendment) Ordinance, Feb 6, to amend the Sales Tax Act,
1990; the Income Tax Ordinance of 2001, and the Federal Excise Act of 2005.

IV. The Benazir Income Support-Programme Ordinance; April 20; to provide for
establishment of the programme and repeal ordinance LXI of 2009.

V. The Code of Criminal Procedure (Amendment) Ordinance; April 20; w.e.f.
March 26, 2010, to amend Sec 497 of Act V of 1898, and make grant of bail to women
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easier.

V1. TheArbitration (International Investment Disputes) Ordinance; April 20; w.e.f.
March 26, 2010; to implement the International Convention on the Settlement of
Investment Disputes between States and Nationals of other States.

V1. The Pakistan Penal Code (Amendment) Ordinance; April 20; w.e.f. March 26;
to amend Sections 331, 337X, 337Y, 338G, of the PPC.

VIII. The Price Control and Prevention of Profiteering and Hoarding (Amendment)
Ordinance; April 20; w.e.f March 26, 2010; to amend Act XXIX of 1977.

I X. TheRecognition and Enforcement (Arbitration Agreementsand ForeignArbitral
Awards) Ordinance; April 20; w.e.f November 26, 2009.

X. The West Pakistan Regulation and Control of Loudspeakers and Sound
Amplifiers Ordinance; April 20; w.e.f April 5, 2010 to amend sec 3 of W.P. Ordinance
Il of 1965.

XI. The Women in Distress and Detention Fund (Amendment) Ordinance; April
20; to amend section 6 of Act XV of 1996.

XIl. The Islamabad Consumers Protection (Amendment) Ordinance; April 20;
w.ef. March 26, 2010; to add sec 8-A to Act IIl of 1995.

XI1I. The Civil Servants (Amendment) Ordinance; April 20; w.e.f. March 25,
2010; to amend sec 9 of Act LXXI of 1973.

XIV. The Regulation of Generation, Transmission and Distribution of Electric Power
(Amendment) Ordinance; April 20; w.e.f March 26, 2010.

XV. The Defence Housing Authority Islamabad Ordinance; April 20; w.ef March
26, 2010; to provide for the Islamabad DHA.

XVI. The Competition Ordinance; April 20; w.ef. March 26, 2010; to provide for
freecompetitionin all spheres of commercial and economic activity to enhance economic
efficiency and to protect consumers from anti-competitive behaviour.

XVII. The Central Law Officers (Amendment) Ordinance; April 29; w.e.f. October
1, 1995; to amend sections 2, 3, 3A, 4, 4A of Ordinance VII of 1970 and to insert
section 4B and 4C.

President’sorders

1. The Salary of judges of Superior Courts Order 2010; March 10; w.ef. July 1,
2009; to repeal the Salary of Judges of Superior Courts Order, 2009 and fix the monthly
salaries of superior court judges as under:

Chief Justice of Pakistan:Rs 259,838
Judge of the Supreme Court: Rs 245,457
Chief Justice of a High Court: Rs 240,825
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Judge of a High Court:  Rs 231,563

2. The Supreme Court Judges (Leave, Pension and Privileges) (Amendment)
Order, 2010; March 10; w.e.f. July 1, 2009; to amend paragraph 22 of PO. 2 of 1997
and replace the words “eighty seven thousand five hundred” with “one hundred thirteen
thousand seven hundred fifty”.

3. The High Court Judges (Leave, Pension and Privileges) (Amendment) Order,
2010; March 10; w.ef. July 1, 2009; to amend paragraph 23 of PO. 3 of 1997 and
replace “seventy” with “ninety one thousand”.

4. TheDistribution of Revenues and Grants-in-Aid Order, 2010; March 18; w.e.f.
July 1, 2010; to enumerate the taxes in the Divisible Poal, fix shares of the provinces;
payments to provinces of royally on crude oil and surcharge on natural gas, and grants-
in-aid; and to repeal PO. 10 of 1997.

5. The Distribution of Revenues and Grants-in-Aid Order, 2010; May 10; w.ef.
July 1, 2010; to give effect to the NFC Award and replace the PO 4 of March 18,
2010.

The 18" Amendment

The Constitution (Eighteenth Amendment) Act of 2010 made the following changes
in the congtitution:

1. Article 1 (2): the name of NWFP was changed to K hyber-Pakhtunkhwa and
of Baluchistan and Sind to Balochistan and Sindh (spellings changed).

2. Article 6 (High treason): i) Clause (1) substituted with: “Any person who
abrogates or subverts or suspends or holds in abeyance, or attempts or conspires to
abrogate or subvert or suspend or hold in abeyance, the constitution by use of force or
show of force or by any other unconstitutional means shall be guilty of high treason.
(Suspension and holding in abeyance of the constitution added to the definition of high
treason).

ii) Clause (2): ‘collaborating’ added to aiding and abetting as high treason.
iii) Clause 2A added to the effect that an act of high treason “shall not be
validated by any court including the Supreme Court and a High Court”.

3. Article10A: New articleadded: Right tofair trial: “For the determination of his
civil rights and obligations or in any criminal charge against him a person shall be
entitled to a fair trial and due process”.

4. Article 17. (Freedom of association): The pre-Zia text restored and the
amendment made by Gen. Musharraf regarding the political parties’ obligation to hold
intra-party elections dropped.

5. 19A. New article inserted. Right to information: “Every citizen shall have the
right to haveaccesstoinformation inall matters of public importance subject toregulation
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and reasonable restrictions imposed by law”.

6. Article25A: New article. Right to education: “The State shall providefreeand
compulsory education to all children of the age of five to sixteen years in such manner
as may be determined by law”.

7. Article 27. Safeguard against discriminationin services. A third proviso added:
“Provided also that under-representation of any class or area in the service of Pakistan
may be redressed in such manner as may be determined by an Act of Majlis-e-shoora
(Parliament)”.

8. Article29 (3). Annual report by President on implementation of the Principles
of Policy to be presented before both houses of parliament. (Was to be presented
hitherto to the National Assembly only.)

9. Article38. Promotion of social and economic well being of the people. Clause
(g) added: (The State shall) “ensure that the shares of the Provinces in all Federal
services, including autonomous bodies and corporations established by, or under the
control of the Federal Government, shall be secured and any omission in the allocation
of the shares of the Provinces in the past shall be rectified”.

10. Article4l. The President Clauses 7t09, relating to thedection of Gen. Musharraf
deleted and clause 3 amended accordingly.

11. Article 46. The article titled Duties of Prime Minister in relation to President
(clause a, b and ¢) inserted by Gen. Zia in 1985 substituted with: “President to be kept
informed: the Prime Minister shall keep the President informed on all matters of internal
and foreign policy and on all legidative proposals the Federal Government intends to
bring before Majlis-e-Shoora (Parliament)”. [The 1973 text restored.]

12. Article 48. President to act on advice, etc. Clause (1) “In the exercise of his
functions, the President shall act on and in accordance with the advice of the Cabinet
or the Prime Minister”. (on and added).

The proviso amended to fix a time limit within which the President may ask
for reconsideration of the advice given to him (15 days) and the period within which he
must accept the advice given after reconsideration. (within 10 days)

Clause 5 (On dissolution of National Assembly the President shall fix the date
for afresh e ection and appoint a caretaker Cabinet notwithstanding anything contained
in article 48(1). (Italics added).

Clause 6: Provision for referendum. Power to call for areferendum transferred
from the President to the Prime Minister, subject to prior approval by a joint sitting of
parliament.

13. Article 51: National Assembly compoasition, franchise, manner of election to
general seats and seats reserved for women and non-Muslims. The clauses re-numbered
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but no change in substance.

14. Article 58. (Dissolution of National Assembly): Clause 2(b) inserted by Gen.
Ziaand 2(c) inserted by Gen. Musharraf deleted. Now dissol ution of National Assembly
only on the advice of the Prime Minister and in the President’s discretion only when
there is no Prime Minister.

15. Article 59. (The Senate) Article amended to raise the Senate strength to 104 by
providing for four seatsfor non-Muslims (one to be elected by each provincial assembly).
Change w.e.f the Senate eection after enforcement of the 18" Amendment.

16. Article 61. (Other provisions relating to Senate) The number of days the
Senate must meet in a year raised from 90 to 110.

17. Article 62. (Qualifications for membership of Parliament,)

i) Clause (b) ii, amended: (A person shall not be qualified to be elected as a
member of Parliament unless he is a voter in) “any area in a province from which he
seeks membership for election to a seat reserved for women” (the underlined he changed
to ‘she’.

ii) Clause (f) “he is sagacious, righteous and non-profligate and honest and
amen”, amended: the underlined ‘and’ replaced with a coma and the following words
added after ‘ameen’: ‘there being no declaration to the contrary by a court of law”.

iii) Clause(g), disqualification ontheground of convictionfor a crimeinvolving
moral turpitude or for giving false evidence dropped.

Clause (i) to the effect that a candidate should possess other qualifications as
laid down by law dropped.

18. Article 63 (1) (Disqualifications for membership of Parliament)

i) Clause (g) amended to make disqualification on the ground of propagating
any opinion, or acting in any manner, prejudicial to the ideology of Pakistan, or the
sovereignty, integrity or security of Pakistan, or the integrity, or independence of the
judiciary of Pakistan, or which defames or brings into ridicule the judiciary or the
Armed Forces of Pakistan, subject to conviction by a court, unless five years have
passed since his release.

ii) Clause (h), which envisaged permanent disqualification on conviction on a
charge of corrupt practice, moral turpitude, or misuse of power/authority, has been
amended. Now disqualification on conviction for moral turpitude if sentenced for a
term not less than two years and five years have not passed since his release.

iii) Clause (i): Disqualification on grounds of dismissal fromfederal/provincial/
local service. Misconduct as a ground retained, moral turpitude dropped as covered by
(h) above). New provision for end of the bar five years after dismissal.

iv) Clause(j). Disqualification for removal/compul sory retirement from service
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(as above). Misconduct as a ground retained, moral turpitude dropped. Now bar ends
three years after removal/retirement.

v) Clause (I) — disqualification on being found guilty of a corrupt or illegal
practice; and (clause (m) — disgualification on conviction under sec 7 of the Political
Parties Act 1962 — deleted.

vi) Clause (p): Dropped (Disqualification on conviction and on being sentenced
to imprisonment for having absconded).

vii) Clause (s) — Renumbered (p). Disqualification under any law in force.
Explanation added: Law does not include an ordinance (federal/provincial).

viii) Article 63 (2): Disqualification reference to the chief € ectioncommissioner.
Speaker / chairman was bound to make a reference within 30 days. Now Speaker/
chairman may not make a reference if he thinks that is not warranted. Otherwise
reference within 30 days even if Speaker/Chairman does not write to the CEC.

iX) Article 63 (3): The CEC to decide matter within 90 days (instead of 3
months). A sub-clause added: “if the CEC is of the opinion that the member has become
disqualified, he shall cease to be a member and his seat shall become vacant.

19. 63 A (1): Disgualification on defection. i) Defection for voting against the
party, Constitution Amendment Bill added after money bill. (sub clause (b) iii.

ii) Authority to initiate action transferred fromthe head of parliamentary groups
to the chief of the palitical party, who will write to the CEC as well as the presiding
officer of the house and the member concerned.

iii) Article 63 A (3): House presiding officer’s reference to the CEC in two
days. Addition: If a reference to the CEC not made in two days, it will be deemed to
have been made.

iv) Article 63A(5) Appeal to the Supreme Court against the decision of the
Election Commission. The SC to decide within 90 days instead of 3 months.

iv) Article 93A(8). New clause. The revised 96 3A to be effective from the
next general election after 18th Amendment comes into force. Till then the previous
text to remain operative.

20. Article 70 substituted (Introduction and passing of Bills).

70(1) A Bill regarding any matter in the Federal Legislative List (referenceto
concurrent list deleted) may beintroduced in either House. If passed without amendment
the Bill will go to the other house and if passed without amendment it shall be presented
to the President for assent.

70(2) If the second House adopts the Bill with amendments it goes back to the
Housewhereit had originated. If passed with those amendmentsthe Bill will be presented
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to the President for assent.

70 (3) If aBill isregjected by a second House or is not passed within 90 days or
if a Bill returned to the first House is not passed with the amendments made by the
second house, the Bill will be considered at ajoint sitting and if passed by a mgjority of
members present and voting it shall be presented to the President for assent.

21. Article 71 (Mediation Committee) deleted.
22. Article 73 (Procedure for Money Bills).

73(1) Proviso amended. The Senate to make recommendations on a Money
Bill within 14 (instead of 7) days.

73 (4) [Decision in joint sitting] deleted.
23. Article 75 (President s assent to Bills).

i) 75 (1) the President shall assent to the Bill or return it (other than a Money
Bill) to the parliament within 10 (instead of 30) days.

ii) 75 (2) Subsection substituted. The Bill returned by the President shall be
considered at a joint sitting of the houses of parliament and if passed by a majority of
members present and voting (of both houses), it shall be presented to the President for
assent who will give assent within 10 days, failing which the Bill shall be deemed to
have received assent.

iii) 75 (3). A Bill deemed to have received assent will also become law (like a
bill that has been assented to).

24. Article 89 (Power of President to promulgate ordinances)

i) 89 (i) Power to issue an ordinance not available not only when the National
Assembly is in session but also when the Senate is meeting.

ii) 89 (a) (i) Life of an ordinance fixed at 120 days instead of four months, the
semi-colon at the end of the sub-section replaced with a colon, and a proviso added to
the effect that an ordinance’s life could be extended for a further period of 120 days by
aresolution of the National Assembly, and a further provision that such extension will
be allowed only once.

iii) Changes corresponding to (ii) above made in case of ordinances that are to
be placed before both houses.

25. Article 90.! (Exercise of executive authority of the federation)

i) 90 (i). Paragraphs (1) and (2) of the 1973 constitution restored to the effect
that executive authority of the federation will be exercised in the name of the President
by the federal government consisting of the Prime Minister and the federal ministers
which shall act through the Prime Minister who shall be the chief executive of the
federation, and that the Prime Minister may act directly or through the federal ministers.

26. Article 92 (Appointment of Federal Ministers & Ministers of State)
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i) 92 (1) Reference to clause of Article 91 changed.

ii) New proviso to 92(1) to the effect that the total strength of the federal
cabinet, including the ministers of state, shall not exceed 11 percent of the total
membership of parliament.

27. Article 99 (Conduct of business of federal government) The power to make
rules of business transferred from the President to the federal government, and rules
and other instruments to the executed in the name of the President (instead of his
name).

28. Article 100 (Attorney-General for Pakistan)

The amendment bars private practice by the A-G.

29. Article 101: (Appointment of Governor)

i) 101 (1) The President to appoint Governor on Prime Minister’s advice
(instead of after consultation with him).

ii) 101 (2) Condition of residencein the province and being a voter in it added
todigibility.
30. Article 104 (Speaker to act as Governor)
In the Governor’s absence, the Speaker of the Provincial Assembly, and in
hisabsence the person nominated by the President, shall act as Governor.
31. Article 105 (Governor to act on advice, €tc):

i) 105 (1) Governor to act on and in accordance with the advice of the cabinet
or the chief Minister. (‘act on’ added).

ii) 105 (3) Clause substituted. Where the Governor dissolves the provincial
assembly he shall fix a date, within 90 days, for a general election to the assembly and
appoint a caretaker cabinet. (Reference to Governor acting in his discretion or with the
previous approval of the President deleted).

32. Article 112 (Dissolution of provincial assembly)

112 (2): When the assembly is dissolved on the ground that no member
commands mgjority (after anincumbent has been voted out), thisfact shall be ascertained
at a specially convened assembly session.

Clauses (b) — Dissolution in the event of breakdown of the constitutional
machinery — and (3) reference to the Supreme Court in the event of dissolution under
112 (2) (b) — deleted.

33. Article 116 (Governor sassent to hills).

i) 116 (2) Governor to give assent or return the bill for reconsideration within
10 days.

ii) 116 (3). If the Provincial assembly again passes the hill, with or without
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amendment, if shall again be presented to Governor for assent within 10 days. If
assent not given in 10 days it will be deemed to have been given.

iii) A bill deemed to have received assent as well as a measure assented to by
the governor shall become an Act.

34. Article 122 (Procedure relating to annual budget statement).
122 (2) the proviso valid for 10 years from the commencing day deleted.
35. Article 127 (Provisions relating to National Assembly to apply to provincial
assembly, etc).
127 (g) A provincial assembly must meet for 100 (instead of 70) days in a
year.
36. Article 128 (Power of Governor to promulgate ordinances).

128 (2) (a) : An ordinance’s life is 90 days (instead of 3 months), extendable
once only for 90 days by a resolution of the assembly.

37. Article 129 (Exercise of executive authority of the province)

i) 129 (1). Authority to be exercised in the name of Governor by provincial
government, consisting of Chief Minister and provincial ministers, which shall act
through the Chief Minister.

(2) the Chief Minister may act directly or through the provincial ministers.
38. Article 130 (The Cabinet)
i) 130 (2) The provincial assembly to meet not later than 21% day after the poll,
ii) 130 (3) After the eection of Speaker, Deputy Speaker, the assembly will
elect a member as Chief Minister,

iii) 130 (4) the Chief Minister to be e ected by amajority of the total membership
of the assembly. If no one gets a majority there will be a run-off election between two
top contenders. In case of a tie, other run off polls until one of them secures the
required majority,

iv) 130 (5) Proviso: No restriction on the number of terms a Chief Minister
may have.

v) 130 (6): Proviso : total number of ministersto be 15 or 11 p.c. of assembly’s
total membership, whichever is higher.

vi) 130 (1) No more than five advisers.
39. Article 131. (Governor to be kept informed)

Revised article: The Chief Minister shall keep the Governor informed on matters
relating to provincial administration and on all legislative proposals the provincial
government intends to bring before the provincial assembly.

40. Article 139 (Conduct of business of provincial government)
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i) 139 (2) the rules of business to be made by the provincia government
(instead of the Governor) and executed in the name of the Governor.

41. Article 130 (Advocate General for a province)
140 (3). Private practice barred.
42. Article 140A. (Local government)

Articlesubstituted: (1) Each provinceshall, by law, establishalocal government
system and devolve palitical, administrative and financial responsibility and authority to
the elected representatives of the local governments.

ii) 140A (2) Local government electionsto be held by the Election Commission
of Pakistan.
43. Article 142 (Subject-matter of federal and provincial laws)
i) 142 (b): Parliament and provincial assembly shall have power to make law
with respect to criminal law, criminal procedure and evidence. (concurrent list abolished)
ii) 142 (c): Subject to (b) only provincial assembly shall have the power to
make laws about any mater not mentioned in the federal legidative list.

44. Article 143. (Inconsistency between federal and provincial law). The federal
law shall prevail over aprovincial law onthe same subject. (Reference to the concurrent
list dropped).

45. Article 144 (Power of parliament to legislate for one or more provinces by
consent).

144 (1). Parliament may make laws for one or more (instead of two or more)
provinces on the latter’s request about a matter not mentioned in the federal list (in
place of any list).

46. Article 147 (Power of the provinces to entrust functions to the federation).

Proviso added to the effect than when a provincial government entrusts a
functionlying under itsjurisdiction to thefederal government, the provincial government
shall get the functions so entrusted ratified by the provincial assembly within 60 days.

47. Article 149 (Directionsto provincesin certain cases)

149 (2) Clause deleted (power to direct action in the execution of afederal law
on a matter in the concurrent list.)

48. Article 153 (Council of Common Interests)

i) 153 (2) the Council shall consist of (a) the Prime Minister who shall be the
chairman of the Council; (b) the Chief Ministers of the provinces; and (¢) three members
fromthe federal government to be nominated from time to time. (composition changed).

ii) 153 (3) Clause deleted (appointment of Chairman).
iii) 153 (4) The council to submit an annual report to both houses of parliament.
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(sub-clause added).
49. Article 154 (Functions and rules of procedure of CCl).

i) 154 (2): (New clause) the Council to be constituted within 30 days of he
Prime Minister taking oath.

ii) 154 (3): (New clause): The Council to have a permanent secretariat and to
meet at least once in 90 days.

50. Article 155 (Complaints asto interference with water supplies)
155 (1) ‘Reservoir’ added to ‘any natural source of supply.
51. Article 156 (National Economic Council)

(1) The President shall constitute a National Economic Council which shall
consist of

(@) the Prime Minister, who shall be the chairman,

(b) the Chief Minister and one member from each province nominated by the
Chief Minister.
(c) four other members the Prime Minister may nominate from time to time.

(2) The National Economic Council shall review the overall economic condition
of the country and shall, for advising the federal government and the provincial
governments, formulate plans in respect of financial, commercial, social and economic
policies, and in formulating such plans, it shall, amongst other factors, ensure balanced
devel opment and regional equity and shall also be guided by the Principles of Palicy, set
out in the constitution.

(3) the Council meetings shall be summoned by the chairman or on arequisition
by half of its members.

(4) the Council shall meet at least twice a year; quorum — half of the total
membership.

(5) the Council responsible to parliament, annual report to each house.
(the article recast and expanded.)
52. Article 157 (Electricity)

i) 157 (1) Proviso added to the effect that the federal government before
constructing or causing to he constructed a hydro-electric power station in any province
shall consult the provincial government concerned.

ii) 157 (3) In case of adispute between the federal and a provincial government
either party may move the CCI for settlement. (New clause).

53. Article 160 (National Finance Commission)
i) 160 (3A) the share of provincesin an award shall not be less than their share
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in the previous award. (New clause)

ii) 160 (3B). the federal and provincial finance ministers shall monitor the
implementation of the award and lay their reports before both houses of parliament and
provincial assemblies.

54. Article 161 (Natural gasand hydro-electric power).

161 (1) (b) New clause added to the effect that the federal excise duty on ail
levied at the well-head and collected by the federal government shall not form part of
the Federal Consolidated Fund, and shall be paid to the province. (Previously the article
referred to natural gas only.)

55. Article 167 (Borrowing by provincial government).

167 (4) New clause. A province may raise domestic/international loan or give
guarantees subject to limits and terms laid down by the NEC.

56. Article 168 (Auditor-General of Pakistan)

i) 168 (3) New clause: the Auditor-General to hold office for four years or till
the age of 65 years, whichever is earlier.

ii) 168 (6) the president may appoint the senior-most officer in the office of
the A-G as acting Auditor-General. (in place of any person).

57. Article 170 (Power of Auditor-General to give directions as to accounts).

170 (2): New clause. The audit of the accounts of the federal and provincial
governments and authorities under them to be conducted by the Auditor-General who
shall determine the extent and nature of audit.

58. Article 171 (Reports of Auditor-General).

The reports of the Auditor-General to be laid before both houses of parliament
(instead of National Assembly only).

59. Article172 (Ownerlessproperty).

i) 172 (2) Clause amended to the effect that property within the continental
shelf or underlying the ocean beyond (in place of ‘within”) the territorial waters shall
vest in the federal government.

ii) 172 (3) New clause. Subject to existing commitments and obligations,
mineral oil and natural gas within the province or territorial water adjacent thereto shall
vest jointly and equally in that province and the federal government.

60. Article 175 (Establishment and jurisdiction of courts).
175 (1) A High Court for the I slamabad Capital Territory added to High Courts.

61. Article 175A (Appointment of Judgesto the Supreme Court, High Courtsand
the Federal Shariat Court).

175A. (1) There shall bea Judicial Commission of Pakistan, hereinafter inthis
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Article referred to as the Commission, for appointment of Judges of the Supreme
Court, High Courts and the Federal Shariat Court, as hereinafter provided.

(2) For appointment of judges of the Supreme Court, the Commission shall

consist of,
(i) Chief Justice of Pakistan; .........c.cccccevvverecinnese e Chairman
(i) two most senior Judges of the Supreme Court; .........ccceveeeerernene Members
(i) aformer Chief Justice or a former Judge of the Supreme............ Member

(iv)
(V)
(Vi)
)
(4)
(%)
(i)
(i)
(i)
(iv)
(6)

(i)
(ii)

Court of Pakistan to be nominated by he Chief Justice
of Pakistan, in consultation with the two member Judges,
for a term of two years;

Federal Minister for Law and JUSEICE ......oocvveveieieeee e Member
Attorney-General for Pakistan; and...........cccccoeeveeceniseneccenennns Member
a Senior Advocate of the Supreme Court of Pakistan.................... Member

nominated by the Pakistan Bar Council for a term of two years.

Notwithstanding anything contained in clause (1) or clause
(2), the President shall appoint the most senior Judge of
the Supreme Court as the Chief Justice of Pakistan.

The Commission may make rules regulating its procedure.

For appointment of Judges of a High Court, the Commission
in clause (2) shall also include the following, namely:,

Chief Justice of the High Court to which the appointment Member
is being made;

The most senior Judge of that High Court; .........ccceeevvivveiceinnnene Member
Provincial Minister for Law; and .......cccccooveveeeivceee e Member
A senior advocate to be nominated by the Provincial Bar .............. Member

Council for aterm of two years:

For appointment of Judges of the Islamabad High Court,

the Commission in clause (2) shall also include the following,

namely:,

Chief Justice of the Islamabad High Court; and ..........cccccccveevennee. Member
The most senior Judge of the High Court: ........ccocoveevivveeceienene Member

Provided that for initial appointment of the Judges of the Islamabad High

Court, the Chief Justices of the four Provincial High Courts shall also be members of
the Commission:

Provided further that subject to the foregoing proviso, in case of appointment

of Chief Justice of Islamabad High Court, the provisos to clause (5) shall, mutatis
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mutandis, apply.

(7) For appointment of Judges of the Federal Shariat Court, the Commission
in clause (2) shall also include the Chief Justice of the Federal Shariat Court and the
most senior Judge of the Court as its members:

Provided that for appointment of Chief Justice of Federal Shariat Court, the
provisos to clause (5) shall, mutatis mutandis, apply.

(8) The Commission by majority of its total membership shall nominate to the
Parliamentary Committee one person, for each vacancy of a Judge in the Supreme
Court, a High Court or the Federal Shariat Court, as the case may be.

(9) The Parliamentary Committee, hereinafter in this Article referred to as the
Committee, shall consist of the following eight members, namely:,

(i) four members from the Senate; and

(ii) four members from the National Assembly.

(10) Out of the eight members of the Committee, four shall be from the
Treasury Benches, two from each House and four from the Opposition Benches, two
from each House. The nomination of members from the Treasury Benches shall be
made by the Leader of the House and from the Opposition Benches by the Leader of
the Opposition.

(11) Secretary, Senate shall act as the Secretary of the Committee.

(12) The Committee on receipt of a nomination from the Commission may

confirm the nominee by a majority of is total membership within fourteen days, failing
which the nomination shall be deemed to have been confirmed:

Provided that the Committee may not confirm the nomination by three-fourth
majority of its total membership within the said period, in which case the Commission
shall send another nomination.

(13) The Committee shall forward the name of the nominee confirmed by it or
deemed to have been confirmed to the President for appointment.

(14) No action or decision taken by the Commission or a Committee shall be
invalid or called in question only on the ground of the existence of a vacancy therein or
of the absence of any member from any meeting thereof.

(15) The Committee may make rules for regulating its procedure.
62. Article 177 (Appointment of Supreme Court Judges)

177 (1) Clause substituted. The Chief Justice and other Judges to be appointed
by the President in accordance with Article 175A.

63. Article 193 (Appointment of High Court Judges)
193 (1) Substituted. The Chief Justice and Judges of a High Court to be
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appointed by the President under Article 175A.
64. Article 194 (Oath of office)

Proviso added to the effect that the Chief Justice of Idlamabad High Court
shall make oath before the President and other Judges before the Chief Justice of
Islamabad High Court.

65. Article 198 (Seat of the High Court)

i) 198 (1A) Clause added to the effect that |slamabad High Court shall haveits
principal seat at |slamabad.

ii) 198 (3) Provision made for High Court benches at Mingora and Turbat.
66. Article 200 (Transfer of High Court Judges)

i) 200 (i): Proviso about transfer of Judges for a period of two years without
their and chief justices’ consent omitted.

ii) 200 (4) Clause regarding retirement of a Judge who does not accept transfer
to another High Court omitted.

67. Article 203C (The Federal Shariat Court).
i) 203C (2) the Chief Justice and Judges to be appointed under Article 175A.

ii) 203C (3A) Ulema as Judges must have at least 15 years experience in
Islamic law, research or instruction (instead of ulema who are well versed in Idlamic
law).

iii) 205(4) Proviso amended to bar appointment of a High Court Judge as a
Judge of the Shariat Court without his consent.

iv) 203C (4B) Clause substituted. Removal of the Chief Justice or a Judge
only in the manner prescribed for a Judge of the Supreme Court.

v) 203C (4C) 203(C5) omitted. (Relating to salary and retirement of a High
Court on refusal to accept transfer to the Shariat Court).

vi) 203C(9) Clause substituted w.e.f August 21, 2002. A Chief Justice who is
not a Judge of the Supreme Court to enjoy the salary and perks allowed to a Judge of
Supreme Court and a Judge who is not a Judge of a High Court the benefit allowed to
a Judge of a High Court.

68. Article 203D (Power, Jurisdiction and functions of the Court).

i) 203D (1) Reference to the Concurrent list deleted and “in the Federal
Legidative List’ substituted for ‘in either of these lists’.

ii) 203D (3) Changes corresponding to those made in 203 D(1)
69. Article 209 (Supreme Judicial Council).
209(c) Clause substituted. If on any information the President or the Council
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is of the opinion that a Judge of the Supreme Court or a High Court may not be able to
perform his functions or may have been guilty of misconduct, the President shall
direct the council to, or the council on is motion, inquire into the matter.

70. Article 213 (Chief Election Commissioner)

i) 213(10). Reference to President’s discretion omitted.

ii) 213 (2A) and 2B added to provide for the appointment of the Chief Election
Commissioner by a parliamentary committee out of the three names proposed by the
Prime Minister in consultation with the Leader of the Oppoasitionin the National Assembly,
and providing for the composition of the parliamentary Committee.

71. Article 215 (Term of office of Commissioner).

i) 215(1). The Commissioner’s tenure increased to five years (from three).

ii) Proviso added: that the change to be effective after the end of the present
incumbent’s tenure.

iii) 215(1) Proviso regarding extension in the Commissioner’s term by the
National Assembly omitted.

72. Article 216 (Commissioner not to hold office of profit).
216(2)(b) Paragraph about reappointment of a retired Commissioner omitted.
73. Article 218 (Election Commission).

218(1) and 218(2) substituted to provide for the appointment of four members
of the Election Commission (other than the Commissioner) each of whom has been a
Judge of a High Court (one from each province) in the manner presented for the
appointment of the Commissioner by a parliamentary Committee (Article 213 (2A) and
(2B).

74. Article 219 (Duties of Commission)

219. Duties of the Commissioner transferred to the Commission.

i) 219(d) and 219(e) New Clauses to the effect that the Commission shall have
the duty of holding general elections to the National Assembly, provincial assemblies
and the local governments, and such other functions as the parliament may by an Act
specify.

75. Article 221 (Officers and servants).

The powers to make rules for the appointment of officers and servants

transferred from the Commissioner to the Commission.
76. Article 224 (Time of election and bye-election)

i) 224 (1) Substituted. A general eection to be held within 60 days of an
assembly’s end of term or dissolution and announcement of results within 14 days of
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palling.

ii) 224(1A) added to provide for the appointment of a caretaker government
by the President or Governor on the dissol ution of an assembly and for the appointment
of caretaker Prime Minister/Chief Minister in consultation with leaders of the houses
and leaders of opposition and of caretaker ministers on the advice of caretaker Prime
Minister/Chief Minister.

iii) 224(1B) added for the effect that members of caretaker cabinets and their
immediate family members shall not be eligible to contest the immediately following
elections.

iv) 224(b) New clause to provide for the filling of a vacancy caused in a seat
reserved for women and non-Muslim. The person next on the party list is elected.
v) 224(7) Clause omitted as matter covered by 224 (1B).
77. Article 226 (Elections by secret ballot).

Election of Prime Minister and Chief Minister exempted fromtherule of elections
by secret ballat.
78. Article 228 (Composition, etc, of Islamic Council)
228(c) Not less than one-third of the members of the Council (instead of
“four’) to be persons each of whom has been engaged, for a period of not less than 15
years, in Islamic research or instruction
79. Article232 (Emergency provisions)
232 (1) Proviso added to the effect that for the imposition of emergency due
to internal disturbance beyond the powers of a provincial government to control, a
resolution from the provincial assembly of that province shall be required; and if the

President acts on his own, the proclamation shall be laid before both houses of parliament
within 10 days.

80. Article 234 (Power to issue proclamation in case of failure of constitutional
machinery in a province).
234(1). Imposition of Governor’s rule in a province by President only on a
report by the Governor. (Reference to other sources of information omitted).
81. Article 242 (Public Service Commission).

242(1A) The President to appoint Chairman of the Federal Public Service
Commission on the advice of the Prime Minister (and not in his discretion).

242(1B) Clause added for the appointment of a provincial public commission’s
chairman by the Governor on the advice of the Chief Minister.

82. Article 243 (Command of Armed Forces).
Article substituted to provide for the appointment by the President of the
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service chiefs and the Chairman of the Joint Chiefs of Staff Committee on the advice
of the Prime Minister.

83. Article 246 (Tribal Areas)
i) 246(a) (i) Baluchistan replaced with ‘Balochistan” (spelling changed); ‘NWFP
replaced with ‘Khyber-Pakhtunkhwa’.
ii) 246(a) iii & iv) Tribal areas adjoining Lakki Marwat and Tank districts
added to the Tribal Areas.
84. Article 260 (Definitions)
The definition of ‘consultation’ omitted.
85. Article 267(A) (Power to remove difficulties)

New article to provide for removal of difficulties in giving effect to the 18"
Amendment through resolution in a joint sitting of parliament, but this provision valid
only for a year from the commencement of the Act.

87. Article 267B (Removal of doubt)

New article to the effect that Article 152-A omitted by the 17" Amendment and
Articles 179 and 195 substituted by it shall be deemed always to have been so omitted
and substituted.

88. 268(2) the Condition of President’s sanction for any change in the laws put in
the Sixth Schedule omitted. Article 268 (Continuance in force and adaptation of certain
laws).

89. Article 270A (a) (Affirmation of President s orders, etc).

i) 270A(1) Reference to General Ziaul Haq’s election as President omitted.
ii) 270A(b) Laws mentioned in Clause (1) may be amended (by appropriate
legislature) in the manner provided for amendment of such laws.

iii) 270AA substituted to protect laws including those affected by the abolition
of the concurrent list.

90. Article270B (Electionsto be deemed to be held under constitution). Elections
held under the orders of 1977 and 2002 validated.

91. Article270BB (General el ections 2008)

New article to validate the 2008 general election.
92. Article 270C (Oath of Judges) omitted (effect of the order of 2002).
93. Annex. (The objectives Resolution)

The world “freely’ restored in relation to the minorities’ right to belief (which
had been deleted by Gen. Zia).

94. The Third Schedule (Oath of office)
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Changes in number of Articles caused by the Amendment.
95. Forth Schedule. (Federal Legislative List).

i) Part (i) Item 18, ‘boilers’ added to the subhead ‘Nuclear energy’.

ii) Entry 21 (major ports) omitted.

iii) Entry 32 (National planning and coordination of scientific research)
substituted with
International treaties, conventions and agreements and international arbitration.

iv) Items 33 (State lotteries), 38 (census), and 40 (extension of the powers of
the police of one province to ancther), 45 (duties in respect of succession to property),
46 (excise duty on property) omitted. In entry 48 (taxes on the sale and purchase of
goods) exception made for sales tax on services). In entry 50 (taxes on the capital
value of assets, not including taxes on capital goods or on.

96. Federal legidativelist Part 1. New entries made: 4: Electricity; 5. Major ports;
6. All regulatory authorities established under a federal law; 7. National planning and
coordination of scientific and technological research; 8. Supervision and management
of national debt; 9. Census; 10. Extension of the powers of the police from one province
to another; 11. Legal, medical and other professions; 12. Standards in instruction for
higher education and research, scientific and technical education. 13. Inter-provincial
matters and coordination.

97. The Concurrent List omitted.

98. The Sixth and Seventh Schedules omitted.

The 19" Amendment

Following the Supreme Court’s short order on the 18" Amendment, especially in
relation to Article 175-A (inserted vide this amendment), the Parliamentary Committee
on Congtitutional Reform drafted the 19" Amendment which was adopted by parliament
soon afterwards. The impact of the 19" Amendment was as follows:

1. Article8l. (Expenditure charged upon Federal Consolidated Fund)

i) 81(a) ii the judges of the Islamabad High Court added to the Judges of the
Supreme Court. ii) 81(b). the administrative expenses of the Islamabad High Court
added.

2. Article 175. Explanation: the language corrected.
3. Article 175A. Appointment of judges of superior courts

i) 175A (2) (ii) The number of most senior judges of the Supreme Court to join
the Judicial Commission raised from two to four.

ii) 175A(2) (ii) the former chief justice or the former judge of the Supreme
Court to be nominated by the Chief Justice of Pakistan in consultation with the four
judges/members (as in (i) above instead of two judges/members.
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iii) 175A(5) (v) the advocate to be nominated by a provincial bar council for
two years (when the Judicial Commission considers appointment of judges of a High
Court) should have not less than 15 years practice in the high court (instead of ‘a
senior advocate).

iv) 175A (2) the two provisos substituted as follows:
¢ Provided that for appointment of the Chief Justice of a High Court, the most
senior judge mentioned in paragraph ii shall not be a member of the commission;

+ Provided further that if for any reason the Chief Justice of High Court is not
available, he shall be substituted by a former Chief Justice or a former Judge of that
Court to be nominated by the Chief Justice of Pakistan in consultation with the four
member judges of the commission mentioned in paragraph (ii) of clause (2).

vi) 175A (9) A proviso added after 175(A) (9) is:

Provided that when the National Assembly is dissolved, the total membership
of the Parliamentary Committee shall consist of the members from the Senate only
mentioned in paragraph (i) and the provisions of this Article shall, mutatis mutandis,
apply.

vii) 175A (12) (Non-confirmation of a nominee by the Parliamentary Committee),
the single proviso replaced with the following:

+ Provided that the Committee, for reasons to be recorded, may not confirm the
nomination by three-fourth majority of its total membership within the said period.

+ Providedthat if anominationisnot confirmed by the Committeeit shall forward
its decision with reasons so recorded to the Commission through the Prime Minister.

¢ Provided further that if a nomination is not confirmed, the commission shall
send another recommendation.

viii) 175A(13) Clause substituted as follows:

The committee shall send the name of the nominee confirmed by it or deemed
to have been confirmed to the Prime Minister who shall forward the same to the
President for appointment (instead of sending the name directly to the President).

iX) 175A(15). New Clause. The meseting of the Committee shall be held in camera
and the record of its proceedings shall be maintained.

X) 175A(16) New clause. The provisions of Article 68 shall not apply to the
proceedings of the Committee.

xi) 175A(17) clause 15 remembered as 17.
4. Article 182 (Appointment of ad hoc Judges)

A clause added. Before initiating the proceedings for the appointment of an ad
hoc judge of the Supreme Court, the Chief Justice required to consult the Judicial
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Commission.
5. Article 213 (Chief Election Commissioner)

i) 213 (2B) A second proviso added to fix at 12 the strength of the parliamentary
committee (to process the names submitted by the Prime Minister and the Leader of
the Opposition in the NA).

ii) 213 (2B) language of the final proviso made clearer.
6. Article 246 (Tribal Areas)
i) 246 (@) (iii) Tribal Areas adjoining Lakki Marwat District omitted.
ii) 246 (a) (iv) Tribal Areas adjoining Tank District omitted.
iii) 246 (b) (iiia) Tribal Areas adjoining Lakki Marwat District added here.
iv) 246 (b) (iva) ‘Tribal Areas adjoining, added in relation to Agencies.

ClIlI for changein blasphemy law procedure

In reply to a reference by the government the Council of Islamic Ideclogy (CII)
came out (early June) against the repeal of blasphemy provisions of the Penal Code but
made some suggestions to prevent their abuse.

According to media reports the Cll said “the government should not allow anyone
to misuse the blasphemy law and it should take all appropriate measures — whether
administrative, procedural or legisative — to stop incidents of mishandling of the
blasphemy law”. The ClI said before registering a case under the blasphemy law the
police must investigate a complaint systematically. It should be made obligatory for a
complainant to produce concrete evidence to substantiate his charges while lodging an
FIR. The accused must be allowed defence and a magistrate should supervise the
police investigations before a case is formally registered. The blasphemy case should
be tried by high courts.

These recommendations were made before Maulana Sheerani was appointed
chairman of the CIl. Under his stewardship the council expressed alarm at reports of
any changes in the blasphemy law. (See also the chapter on Administration of Justice).

The Council of Isdlamic Ideology also recommended (June) curtailment of the
discretionary powers of the judiciary, the legidature and accountability institutions.
The discriminatory privileges of the organs and institutions of the state were termed
un-Islamic. Thecouncil also recommendedthat all lawsexisting inthe formof ordinances
should be tabled in parliament for proper enactment. The need for an independent
investigating agency was also stressed. Another recommendation was that the authority
of banks to write off loans should be cancelled.

Some other recommendations made by the CIl during the year included:
¢ TheMuslim Family Laws Ordinance may be amended to provide for a divorce
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to be effective on the expiry of 90 days of notice by the wife, regardless of whether the
husband pronounces divorce or not. In such cases the husband may approach a court
for the recovery of property given to the wife for maintenance. Divorce should be
registered as nikah is. If a man is missing for two years his wife can seek dissolution
of marriage.

¢ A divorced woman should be allowed maintenance for life.

Recommendations

1. The parliament is not keeping abreast of the needs for fresh legidation and
changes in existing laws. The pace of legidlative work must be accelerated. The need
for striking a balance between laws made in the interest of the state apparatus and
people-friendly-lawsis as great as ever.

2. Astrong case existsfor withdrawing from the Federal Shariat Court itsprivilege
to encroach on the legislature s law making powers.

3. Whiletherestrictionsplaced under the 18" Amendment onissuing ordinances
again and again are to be welcomed, a commission may be appointed to review the
ordinances till in force. The Law and Justice Commission may also be consulted.

4. In order to increase public awareness of laws the state should undertake
publication of all new lawsin Urdu and other languages of the people.
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Administration of justice

To enjoy the protection of law and to be treated in accordance with law is the
inalienable right of every citizen, wherever he may be, and of every other person for
the time being within Pakistan. In particular (a) no action detrimental to the life,
liberty, body, reputation or property of any person shall be taken except in accordance
with law, (b) no person shall be prevented from or be hindered in doing that which is
not prohibited by law; and (c) no person shall be compelled to do that which the law
does not require him to do.

Constitution of Pakistan

Article 4(1) and (2)
No person shall be deprived of life or liberty save in accordance with law
Article 9
All citizens are equal before law and are entitled to equal protection of law.
Article 25(1)
There shall be no discrimination on the basis of sex alone.
Article 25(2)
The state shall ensure inexpensive and expeditious justice
Article 37(2)

No property shall be compulsorily acquired or taken possession of save for a



public purpose and save by authority of law ...
Article 24(2)
Recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the
world.
Universal Declaration of Human Rights
Preamble
Everyone has the right to recognition everywhere as a person before the law
Article 6

All are equal before the law and are entitled without any discrimination to equal
protection of the law.
Article 7

Everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the Constitution or by law.

Article 8

Everyone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal in the determination of his rights and obligations and of any
criminal charge against him.

Article 10

No one shall be arbitrarily deprived of his property.
Article 17(2)

No one within the jurisdiction of a State Party to the present Optional protocol [on
abolition of death penalty] shall be executed.

Each State Party shall take all necessary measures to abolish the death penalty
within its jurisdiction.

Second Optional Protocol to ICCPR

Article 1

2010 was quite a hectic year for the judiciary as relations between the government
and the Supreme Court remained strained for a better part of the year. The SC firmly
defended its status as the final defender of the constitution, though advocates of division
of powers and the supremacy of parliament sometimes had serious reservations. The
government’ difficulties were increased by its inability to respond to the court’s findings
in time or adequately.

The government was also unable to reap the benefit of the few positive steps it
took during the year. Even its success in carrying out a radical reform of the constitution
got clouded during an extended debate on the appointment of judges. The media benefited
from this situation by opening up discussion on judicial matters in a manner nobody
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could have imagined a few years ago.

Nevertheless, the new method of appointment of judges started being implemented
fairly smoothly.

The SC dealt with a large number of important cases, some of which became quite
sensational. These included, apart from assertion of judicial autonomy while discussing
the 18th Amendment, a number of cases that fell in the category of a drive against
corruption. Prominent among these cases were matters related to compliance with the
SC verdict on the NRO, appointments and promotions in the National Accountability
Bureau and the civil services, financial scams at the Bank of Punjab and the National
Insurance Company Ltd (NICL), bungling in the award of contracts for gold mining in
Balochisan and the LNG supplies, election of legislators on fake/forged degrees, the
GEO TV’s complaints against the government and PEMRA, contempt cases against
PCO judges, lynching of two young men in Sialkot, involuntary disappearances, and
corruption in the Haji affairs.

The SC devoted considerable attention to the implementation of the National Judicial
Policy of 2009 and put special emphasis on Alternative Dispute Resolution and legal
education at the national judicial convention.

The high-profile cases that were carried over to 2011 included a challenge in the
LHC and the SHC to President Zardari’s holding of two offices, the petitions for

T TP

e

Not all punishments were in accord with the principles of human dignity.
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Musharraf’s trial for treason, and the Benazir Bhutto assassination case.

The lawyers’ community could not avoid the temptation to fish in the troubled
waters and its leaders often found solidarity with the judiciary rewarding. This aspect
of the bar politics came to the fore when Asma Jahangir decided to contest the election
to the Supreme Court Bar’s presidentship. The year also witnessed a series of lawyers’
dashes with subordinate judiciary and there were strikes by both sides. In some incidents
of violence the lawyers suffered a loss of goodwill with the people and in some others
they were subjected to wanton violence by the police.

The frequent resort to the superior judges’ suo motu powers again raised doubts
about its efficacy and freedom from subjective factors. The time taken up by suo motu
cases while the courts were short of judges affected the rate of disposal of other
matters. As a result attention was drawn to the need for reviewing the functions of
superior courts and restructuring the judiciary, by creating a constitutional court for
instance, and by introducing a new system of checks and balances by creating regulatory
bodies independent of the executive and the judiciary both.

The NRO verdict and its impact

Early in the year the Supreme Court released its detailed judgment on the National
Reconciliation Ordinance (NRO) of 2007. (A short order had been announced at the
end of hearing in December 2009.) The following points were made in the leading
judgment:

¢ The Supreme Court had referred the NRO to parliament for being made into
an Act. The ordinance was tabled in the National Assembly and then withdrawn.
Inference: parliament did not consider the measure a valid temporary legislation.

¢+ The NRO could not be considered a legislation for achieving national
reconciliation as it had been promulgated for achieving some individuals’ reconciliation.

¢ The NRO, to the extent of S-2, was arbitrary and irrational. It failed the test of
intelligible differentia too as the measure had served the purpose of individual
reconciliation.

¢ The NRO has opened the door of parliament to persons convicted under
National Accountability Ordinance (NAQO) and the amendment to NAO is void ab initio.
Parliament acted wisely by not validating the NRO and the SC is endorsing the will of
the elected representatives.

¢ The President was not empowered to issue the NRO as the subjects covered
by its Ss 2, 6 and 7 fell beyond the scope of the federal and concurrent legislative lists.

¢ Since the NRO as a whole, particularly its Ss 2, 6 and 7 had been declared
void ab initio, for being violative of Arts. 4, 8, 12, 13, 25, 62(f), 63(1) (h), 63(1) (p),
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89, 175 and 227 of the constitution, all steps taken and orders passed by any authority
or court, including orders for the discharge or acquittal of the accused, were declared
never to have existed in the eyes of law and resultantly of no legal effect. Therefore, all
cases of the NRO beneficiaries, including cases pending on Oct 5, 2007 stand revived.
The then Attorney-General had addressed an unauthorized communication to the Swiss
authorities and caused loss of money lying in foreign banks. The federal government
and all other competent authorities were directed to proceed against the then A-G. The
court was displeased with the NAB Chairman and the Prosecutor-General because of
their lack of cooperation in the case and it suggested that the federal government made
new appointments. The Bureau was directed to report implementation of the court
judgment to monitoring cells being created at the SC and the high courts.

Two sent to jail

In the course of hearings of cases against the NRO beneficiaries, the SC ordered
the arrest of Brig (R) Imtiaz Ahmad, former D-G, Intelligence Bureau, and Adnan
Khwaja, former D-G OGDC, they had been convicted by NAB courts but had been
acquitted under the NRO. Their arrest followed the disclosure that the security bonds
executed by them during their appeal had lapsed. The court directed them to furnish
fresh security bonds.

NAB heads rolls

On September 01 the SC declared the appointment of the acting chairman of the
National Accountability Bureau (NAB) and its Prosecutor-General illegal and asked the
government to appoint a new chairman within a month.

Three weeks later (Sept 21) the court again observed that the Deputy Chairman of
the NAB was holding the position of the acting Chairman illegally and that all his
actions taken in this capacity were invalid. The court asked the deputy Prosecutor-
General to submit the record of all such decisions.

On a later date the government sought three more weeks’ time for appointing a
new NAB Chairman. The court rejected this plea and directed the government to appoint
Chairman of NAB by October 10.

Eventually, the government appointed Justice (R) Deedar Husain as Chairman of
NAB. The move was immediately challenged in the LHC and the Chief Justice of SC
observed, during the hearing of the government’s review petition against the 2009
verdict in the NRO case, that the appointment was in violation of the NRO verdict.

NRO cases
During the hearing of the suo motu case about non-implementation of its order in
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The NRO also remained a live issue in politics.

the NRO case, the SC took the NAB chairman to task for not reopening the cases that
had been closed under the NRO. Several secretaries to the federal government were
also issued contempt notices.

On March 29 the SC ordered the arrest from the court room of FIA ADG Sheikh
Ahmed Riaz, who had been rehabilitated under the NRO after his conviction for
corruption and promoted. Ahmad Riaz Sheikh told the court (after his counsel had
withdrawn himself from the case) that he wanted to withdraw his appeal and was
prepared to go to jail as he did not wish to see many bureaucrats in trouble because of
him. He was promptly taken into custody.

The court grilled the NAB chairman about the institution’s failure to recover 60
million dollars parked in an unclaimed account in Swiss banks. The NAB chairman
undertook to start implementing the court’s orders within 24 hours.

The NAB informed the court that it had written to the Swiss authorities to reopen
the case against President Zardari.

At the next hearing the court was told that the letters to the Swiss authorities had
not been sent. They were lying with the Law Minister. The court asked the Attorney-
General to come up with facts by April 5.

Before April 5 the Attorney-General resigned and his action was appreciated by the
SC CJ.

At the same time the Law Ministry submitted a report on the implementation of the
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court’s decision on NRO.

Case against Rahman Malik

One of the cases reopened in consequence of the NRO being declared void ab
initio by the SC was the one involving Interior Minister Rahman Malik. He had been
convicted in two NAB references and sentenced to three years’ imprisonment. His
appeals against these convictions were dismissed by the LHC (May 17), which said the
warrants of his arrest issued by NAB were still in the field and he was to be arrested.

In his appeals Malik had submitted that the NAB references against him were filed
in 1997 and 1998 and he was convicted in absentia without an independent trial. On his
return to Pakistan in 2007 he appealed to an accountability court and moved an application
under the NRO for annulment of his conviction.

The LHC ruled that conviction in absentia was a final order and, as the apex court
had held, it could be set aside only in appeal by a judicial forum. It added that a person
could seek the protection of the court if he surrendered before it. But Malik had
absconded for a long time and had deliberately avoided service of court notices.

The same evening, before Rehman Malik could be arrested, President Zardari
pardoned him. The next day Malik was granted pre-arrest bail by the Sindh High Court.

Disappearance cases

The Supreme Court and the High Courts (at Karachi, Quetta and Peshawar in
particular) remained seized of cases of involuntary disappearances, especially in
Balochistan, and their strictures on the official agencies became harsher and harsher. A
three-member commission of enquiry constituted by the Government worked on the
issue for eight months (April to December). The commission said it had tracked 134 of
the 189 cases that had been assigned to it but 203 new cases had been reported during
its investigations.

The commission’s report, submitted to the government and the SC in January
2011, severely censured the intelligence agencies and called for legislation to rein them
in. Italso called for payment of compensation to the victims of involuntary disappearance
and for the appointment of a commissioner to pursue such cases.

Judicial appointments

The Judicial Commission provided for under Article 175-Ainserted in the constitution
vide the 18th Amendment held its first meeting on November 6. At this meeting the
commission adopted its rules.

At its second meeting on November 13 the commission nominated Justice Chaudhry
ljaz Ahmad as the next Chief Justice of the Lahore High Court. The office was falling
vacant in December.

The constitution of the Parliamentary Committee under Article 175-Awas completed
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The silent vigil by the families of the involuntarily disappeared citizens continued
throughout the year.

on November 16. The committee held its first meeting on November 24 when it adopted
its rules and endorsed Justice Chaudhry ljaz Ahmad’s nomination as the new LHC
Chief Justice.

At its next meeting the Judicial Commission recommended the name of Justice
Igbal Hameedur Rehman as the Chief Justice of the Islamabad High Court (restored in
the light of the 18th Amendment). The commission recommended one year extension
to four judges of the Balochistan High Court, six judges of the Sindh High Court, while
two judges of the SHC were dropped and the case of another judge was deferred.

The Adiala Eleven

The case of the alleged abduction of 11 detainees from Adiala Jail, Rawalpindi,
eventually landed in the Supreme Court. A petition was filed in the apex court against
the decision of the LHC, Rawalpindi bench, whereby the petitioners had been directed
to approach the commission on disappearances for relief. The petition before the SC
was based on the plea that the matter concerned 11 men who were not missing and
who had been abducted from a prison. They had been tried on the charges of terrorist
acts and had been acquitted but instead of being released they were detained at Adiala
Jail.

On Oct 26 the Superintendent of Adiala Jail and his deputy were arrested from the
Supreme Court.

On November 12 the SC issued notices to the heads of Inter-Services Intelligence
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(1S1), Military Intelligence (M1) and the intelligence Bureau (1B) to file by November
25 their comments on the disappearance of the 11 Adiala Jail detainees. The Attorney-
General had told the court that the Ministry of Interior as well as the military authorities
had denied any knowledge of the detainees concerned. At the same time he informed
the court that the intelligence personnel wanted to brief it in secret, an offer the court
declined to entertain. The Chief Justice observed that the court did not want any
confrontation between the state institutions but the intelligence chiefs had to be ready
to appear before it.

The Attorney-General submitted a reply on behalf of the intelligence agencies who
said the Adiala Eleven were not in their custody. The intelligence chiefs also maintained
that they or their agencies could not be made respondents in constitutional petitions.
The petitions filed by the heirs of the Adiala Eleven were not maintainable, they argued.

When the case came up for hearing the next day the Chief Justice declared that the
intelligence personnel were answerable to the court. He asked the Attorney-General to
point out the law under which the intelligence agencies were working and which said
they could not be made a party to any case.

Then on December 9 the intelligence agencies apparently changed track and the
counsel for I1SI and Ml told the Supreme court that the Adiala Eleven were under their
custody and were facing trial under the Army Act. They were claimed to have been
arrested from an operational area and were not missing. They were described as high
profile terrorists who had carried out terrorist attacks on army personnel and defence
installations. The counsel stated on behalf of the military intelligence agencies to dispel
the impression that the Pakistan army or any of its institutions (like ISI) or functionaries
were not amenable to the SC. The court asked for a written statement which was filed
the next day.

According to this statement the Adiala Eleven had been taken to a terrorists” hideout
by people disguised as spies in areas where the army was currently engaged in an
operation against terrorists. Soon after the issuance of notices by the SC the intelligence
agencies swung into action and launched an operation leading to the arrest of 25 terrorists
including the Adiala Eleven, the statement added.

The court ordered that the 11 be allowed to meet with their families.

Alarmat SC

The long simmering tension between the government and the Supreme Court took
a dramatic turn on October 13 when the CJ and other judges of the SC held court at
midnight and constituted a 17-member bench (full court) to look into the rumour that
the government was planning to revoke the order of March 16, 2009 under which the
judges sidelined by Musharraf had been restored to their offices.

The Prime Minister house strongly denied the rumour that had been spread by a
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private TV channel.

The full court passed an order to the effect that the March 16, 2009 notification
(that reinstated the judges sidelined by Musharraf) had lost its efficacy after the SC
judgment of July 31, 2009, and any attempt to revert to it would be an act of treason
under Article 6 of the constitution.

The 18th amendment case

After extended hearings over nearly four months the SC referred the new Acrticle
175A (appointment of judges) to the parliament for review. An interim short order
announced by the full bench (17 judges), that had heard petitions challenging 22
provisions of the 18th Amendment, said the case would be taken up again in the third
week of January 2011. However, till such time as the parliament reviewed Article
175A, appointments were to be made in accordance with the procedure laid down in
the 18th Amendment. The interim order was silent on the other provisions of the 18th
Amendment that had also been challenged.

The court said it did not consider the sovereignty of parliament and the judiciary’s
independence as competing values. “Both the institutions are vital and indispensable for
all of us and they do not vie, rather complement each other so that the people could live
in peace and prosper in a society which is just and where the rule of law reigns
supreme”, the court said.

Indicating the lines along which the court wished Article 175A to be amended, the
order said: “The provision may be amended in terms that instead of two most senior
judges of the Supreme Court being part of the judicial commission (JC) the number
should be increased to four most senior judges.

“Secondly, if JC’s recommendation in favour of a candidate for judgeship is not
agreed to by the Parliamentary Committee (PC), the committee shall give sound reasons
and refer it back to the JC for reconsideration. Upon reconsidering the reasons, if JC
again reiterates the recommendation, it shall be final and the President shall make the
appointment accordingly”.

The Parliamentary Constitutional Reform Committee responded by drafting the
19th Amendment Bill which was adopted by both the houses of parliament before the
year ended. [See also the chapter on Laws and law-making].

Closure of torture cells ordered

During suo motu hearing of a case of police torture on suspects outside a police
station in Chiniot (Punjab) the Supreme Court directed the Punjab government to shut
down private torture cells being run by police, make drastic changes in police training
manuals, maintain strict discipline and hold senior police officers, including inspectors
general, accountable.

The court also sought from the Punjab police a comprehensive report containing
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affidavits from police officers that there were no private torture cells in their areas of
jurisdiction.

“The rampant police torture, especially in Punjab and Sindh, means dishonouring
human dignity”, the judge heading the three-member bench observed.

Taking notice of reports of police torture in Punjab, the Chief Justice had asked
home secretaries, inspectors-general of police and advocates-general of the province
to come up with comprehensive reports on such incidents.

During the proceedings, the Punjab IG accused he media of creating tension between
law-abiding citizens and God-fearing police officers. He said that moving outside in
uniform had become embarrassing for police because people were “abusing them
more than the Indian army”.

“We are moving towards anarchy,” he regretted and requested the court to take
notice of the hype created by the media which, he said, should have fizzled out after
action had been taken against delinquent officers.

The court told the IG that the main objective behind the exercise was not to de-
moralise the police but to strengthen the department. The court said it was perturbed
over the level of tolerance in senior officers like inspectors-general on such incidents
and deplored that torture cells were still being operated in Punjab with impunity.

The Punjab Advocate General informed the court that the provincial government
had prepared a report about action taken against the personnel responsible for the
torture and recommendations had been made to amend CrPC and PPC.

The Islamabad IG informed the bench that police in the federal capital were adopting
a scientific way by employing forensics and hi-tech gadgets for investigation. When he
stressed the need for a paradigm shift, the court observed that police needed to shift
their orientation to service, from power, otherwise the entire system would collapse.

NJPMC

The National Judicial Policy Making Committee met in March to review the working
of the superior and the district judiciary with reference to the National Judicial Policy
that had been announced nine months earlier. The committee was given a presentation
on the performance of the courts by its secretary, especially in relation to the speed of
disposal of cases. The registrars of the Shariat Court and the high courts explained the
reasons for a slow rate of disposal, the most important of which was a sharp fall in the
number of judges on the benches following the SC decision of July 2009. The committee
resolved the governments concerned might he asked to make appointments against the
judges’ vacant posts. On being told of the additional burden on the Sindh High Court
caused by the hearing of civil cases on the original side, the committee resolved that
the SHC Chief Justice may discuss this issue in the Administrative Committee of the
High Court Judges and with the representatives of Bars and thereafter may approach
the Provincial Government for necessary amendments in the relevant law/rules to
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reduce the workload of civil cases in the High Court.

The committee also resolved that special benches be constituted to decide the
appeals in service matters pending in high courts. As for delays in the execution of the
decisions of Federal/Provincial Service Tribunals and the Frontier government’s decision
to amend the law, the committee recommended that the Federal and other provincial
governments may also make such amendments in their relevant laws.

The Chairman also directed the Registrars to obtain complete details from the
Inspector General of Prisons and plan for the quick disposal of prisoners’ cases.

During the meeting Dr Ishrat Hussain, Chairman Pay and Pension Commission,
also briefed the committee about the proposed separate pay package for the judicial
officers. The Chairman constituted a committee to discuss the issue and finalise
recommendations to this effect.

Areview

A review of the implementation of the National Judicial Policy (introduced on June
1, 2009) done by the Secretary of the National Judicial Policy-Making Committee on
March 23 revealed that the performance of the high courts in implementing the policy
was lagging behind the targets by 60 to 70 per cent. The main reason was the delay in
filling the vacancies on these courts. However, all cases instituted till 2008 were expected
to be disposed of by June 2010, and thereafter it would be possible to dispose of cases
filed after January 1, 2009 within the prescribed period of one year.

All courts
Cases decided between June 1, 2009 and March 15, 2010: 2,403559
Fresh cases registered: .......cooevvveevieieie e 2,065697
CaseS PENAING: ..vviveeieiieie e 1,397,871
Supreme Court
Cases pending on June 1, 2009:......c.cccoeiieeieieiieere e 18,392
CaseS AECIART ....vvveeieeee ettt 13,587
CaseS PENAING: ...viiveeieiieie et sa e 17,878
HR cell of the SC
CaseS HECIAR ....vvveeieeee ettt 17,052
CaseS PENAING: ...vvivieieieeie et 34,309
All high courts
(O TYc T 0 [<To3 [0 [=To [T 107,448
CaseS PENAING: ..vvivreieieeieie e 165,250
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Subordinate courts
(OFS Ty eI o [<Tod [0 [=To [ R TRRR 2,285,513
CaseS PENAING: ...vvivvereieieiiece e 1,212,996

At another meeting of the NJPMC (April 10), the Chief Justice directed all judges
to avoid shortcuts to justice and give adequate time to the counsel to present their
arguments. The meeting decided that courts should ensure quick dispensation of justice
through a fair and proper application of the relevant procedure. No time-frame had
been laid down for deciding a pre-arrest bail petition. Any interim injunction should be
confirmed or dismissed within 15 days. The meeting expressed the view that the
National Judicial Policy had started yielding results. As regards the implementation of
the Small Claims and Minor Offences Courts Ordinance 2002, the meeting noted that
such courts had been designated all over the country and it was necessary to project
their effectiveness.

The meeting took note of the pathetic conditions in jails and directed the authorities
concerned to improve the quality of food supplied to the detainees and protect them
against disease through better hygienic arrangements.

At its two-day meeting in Quetta in June the NJPMC took note of the abnormal
delay in the appointment of judges of high courts. The high courts also remained under
pressure as a result of the laying off of around PCO judges under the SC verdict of
July 31, 2009. Still, the committee observed, the courts had performed very well and
achieved the targets set for disposal of cases. The committee also took note of the
increase in cases of involuntary disappearance, especially in Balochistan.

Bureaucrats’ promotion struck down

The SC struck down (April 28) the Prime Minister’s order of September 2009
whereby 54 civil servants had been promoted to Grade 22. The court said that the
discretion exercised by the prime minister was not in consonance with the well-known
principles of fair play and good governance.

“Petitions are accepted, as a consequence whereof notifications (of promoting
civil servants) are declared having been passed without taking into consideration merits
amongst officers promoted from BS-21 to BS-22”, the court said.

On September 4, 2009, the Prime Minister had carried out a wide-ranging reshuffle
of the bureaucracy, including the replacement of more than a dozen federal secretaries.
Those ignored in the process moved he Supreme Court, complaining of massive injustice.

The court held that the promotions violated constitutional provisions such as Articles
4 (right of individuals to be dealt with in accordance with law), 9 (security of person)
and 25 (equality of citizens).

It asked the chief executive/competent authority to reconsider the cases of all
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candidates holding posts in BS-21 for promotion and also seek guidance from the rules
governing the promotion procedure for BS-22 that had been rescinded.

The court observed it would serve the cause of justness if the rules rescinded on
April 4, 1998, were re-enacted with any modifications deemed fit under the
circumstances.

As a result of the verdict the officers who had been promoted stood relegated to
their earlier positions and they would not be entitled to any benefits, perks and privileges
accruing from the promotion.

The court in its order said: “The manner in which the instant promotions in the
civil services were made could adversely affect the existence of this organ”. The court
observed that honesty, efficiency and incorruptibility were the sterling qualities in all
fields of life, including the administration and services. “This criterion seems to have
been completely ignored in the instant case”, it said.

“Fifty-four persons were promoted in complete disregard of the rules, destroying
the structure of the services and causing anger, anguish, acrimony, dissatisfaction and
diffidence. No doubt petitioners/affected officers had no right to be promoted, yet in
accordance with Section 9 of the Civil Servants Act, 1973, they were entitled to be
considered for promotion”, the order said.

LNG case

The SC disposed of (April 28) the case of Liquefied Natural Gas (LNG) contract
worth one billion on the government’s assurance that it will file a new summary before
the Economic Coordination Committee (ECC) for a fresh decision. The court had
taken suo motu notice of a report that the contract was being awarded to a foreign
company in violation of rules. Following the court’s intervention the prime minister
had chosen not to sign the deal. The court had found that serious irregularities had
been committed by the Petroleum Ministry and said in its final order. “We are compelled
to make an observation that the officers/functionaries responsible (for irregularities)
are required to be dealt with in accordance with the law”. The court hoped the chief
executive/prime minister will look into the matter.

Fake degrees

The cases of legislators found to have supported their candidature with forged
degree certificates or certificates illegally acquired by them remained a matter of concern
for the Supreme Court throughout the year. (The Musharraf amendment to the effect
that only holders of B.A. degrees/or equivalent qualifications could contest election to
any federal or provincial legislature no longer holds the field but it was in force at the
time of the 2008 general election).

The first cases dealt with by the SC included those involving Mr Jamshed Dasti,
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MNA, Mr Nazir Ahmad Jat, MNA, and Mohammad Ajmal, MPA.

Mr Dasti had produced a Masters in Islamiyat degree from Al-Shahadat-al-Almia,
areligious seminary in Multan, but he could not satisfy the court about the period of his
stay at the seminary, nor could he answer elementary queries regarding the Holy Quran.

The Nazir Ahmed Jat was accused of tampering with the degree certificate he
claimed to have received from the Al-Khair University in Azad Kashmir.

Mr Mohammad Ajmal had obtained a certificate from a seminary in Bannu.
All these legislators resigned from their seats.

A number of other cases of legislators having been elected in 2008 on the strength
of fake/forged B.A or equivalent degrees came up before the superior courts. The SC
released a comprehensive verdict on such cases on June 24. A false statement by a
person in respect of his educational qualifications was a corrupt practice under the
Representation of the People Act (sec 78), which was a penal offence (sec 82), and the
offence was punishable with imprisonment for up to three years or with fine or with
both.

The court directed the Election Commission “to initiate action against all such
persons who are accused of commission of corrupt practices; of committing forgery
and of using, as genuine, documents which they knew or had reason to believe to be
forged”. The commission was also directed to pursue these cases honestly and
expeditiously. The sessions judges to whom these cases were going to be entrusted
were also directed to conclude the cases without delay and in consonance with the
election laws.

Hafiz Saeed case

The SC rejected (May 25) the governments’ appeal against the LHC decision whereby
it had held as illegal the detention of Hafiz Mohammad Saeed, the chief of Jamat-ud-
Dawa, who had been accused of involvement with the 2008 terrorist acts in Mumbai.

Hafiz Saeed had been detained in December 2008 after the UN Security Council
had adopted a resolution to put him and an organization headed by him on the list of Al-
Qaeda supporters. In June 2009 he LHC accepted a habeas corpus petition on the
ground that the government had failed to produce evidence to justify Hafiz Saeed’s
detention. The federal and the Punjab governments had moved the SC against this
order.

A. Q Khan case

The LHC ordered (28 May) the federal government not to restrict nuclear scientist
Dr Abdul Qadeer Khan’s free movement other than providing him appropriate security,
and that too strictly in accordance with the agreement between him and the government.
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Dr Khan had moved the court on the ground that despite a court order the government
was interfering with his movement and was not allowing him to go any where.

Fake encounters

The SC directed (June 2) the Sindh government to compensate adequately the
heirs of the three students who had been gunned down by the police in a fake encounter
in Khairpur. The Additional Advocate-General of Sindh had informed the court that the
government had decided to pay Rs 100,000 in case of death and Rs 30,000 for each
injured person.

No appeal against court-martial

The SC ruled (July 16) that it had no jurisdiction to hear appeals against court-
martial decisions. Two former army officers, Lt. Col Khalid Abbasi and Lt. Col. Abdul
Ghafar Babar, had petitioned the court to hear their appeals against their removal from
service following court-martial proceedings. The CJ told the petitioners’ counsel that it
had already been decided that appeals of military personnel against court-martial decisions
could not be heard.

Soldiers can’t move courts

The SC ruled (July 1) that serving armed forces personnel could not approach
(civilian) courts for the redress of their grievances. Article 199 (3) explicitly barred the
members of the army. The ruling was given in the case of an army officer who had
come in appeal against an LHC judgment whereby his plea for correction of his birth
date had been turned down.

Load-shedding

The LHC (April 19) restrained Pakistan Electric Power Company (PEPCO) from
carrying out unannounced load-shedding and directed it to submit its schedule of outages
within a month.

The order was issued on a petition that had challenged power load-shedding and
sought the removal of the federal minister for power.

Seeking jobs abroad

The SC ruled (April 19) that the Higher Education Commission had no right to stop
scholars who had studied abroad on its stipend from going abroad in search of work if
it could not offer them appropriate jobs. The court also ruled that the HEC had no
authority to ask FIAto put the names of such scholars on the Exit Control List. However,
the HEC could recover the stipend amount from the defaulting scholars through the
civil courts.

The HEC had argued that students who went abroad at its expense were bound by
contract to serve in Pakistan for a stipulated period and had issued notices to over 100
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scholars for violating their undertaking.

Earlier, the LHC had allowed two HEC scholars to go abroad as they were jobless
in Pakistan.

Aasia Bibi Case

In an extraordinary case the LHC restrained the President from pardoning Aasia
Bibi, a Christian woman who had been awarded death sentence for blasphemy. The
court also restrained the Punjab Governor and all other functionaries from taking part
in any activity aimed at securing pardon for her.

The action was taken on a writ petition filed by a seven-member panel of lawyers
who had prayed that the proceedings carried out by the Government of Punjab, the
Governor and the federal law minister for getting Aasia Bibi freed be declared illegal
and unlawful.

There was no evidence that a presidential pardon for Asia Bibi was imminent. The
only thing on record was a statement by the Punjab Governor, after meeting Aasia in
prison, that he would make a plea for her to be pardoned.

Later on the court referred the case to the new CJ for constitution of a larger
bench.

In another instance the LHC admitted (December 6) for regular hearing a petition
that sought a direction to parliament to desist from amending the blasphemy provisions
of the Penal Code. The CJ however declined the prayer for maintenance of status quo.

Change the nikahnama

The Peshawar High Court directed (March 22) the Federal Law Division to make
corrections in columns14, 15 and 16 of the nikahnama within 60 days. The court
noted that the entries in these columns had been misinterpreted by a district judge and
there was need for an additional column having sufficient space for entering description
and value of the dowry items. The court observed that it was essential to mention the
three types of dower clearly and independent of each other. In case an item was a
substitute for another item then a column should be provided to make a special note of
that.

All sessions judges to hear habeas pleas

In May, the LHC chief justice conferred on all District and Sessions Judges and
Additional Sessions Judges in Punjab and Islamabad the powers under Sec 491 (1) and
(b) of the CrPC to hear habeas corpus petitions. Earlier these powers had been allowed
to a District and Sessions Judge, and in his absence to an Additional DSJ, only at the
district headquarters.

Lawyers & Judges
There were several clashes between lawyers and members of the subordinate
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judiciary.

March 22: In Faisalabad, a lawyer slapped a civil judge in the court room. Several
civil judges stopped working immediately. The district judge moved for contempt
proceedings against the lawyer and the LHC issued him a notice. The Faisalabad district
bar association took its stand by the lawyer concerned and decided to boycott courts.
Civil judges in other districts went on strike in protest. The LHC issued warrants for
the arrest of the lawyer concerned. A number of civil judges across the province
submitted their resignations. The matter was resolved when the lawyer said sorry to
his victim. The LHC also disposed of the matter when the lawyer appeared before it
and said he was ashamed of having hit the civil judge and had begged the victim and
Allah to pardon him.

March 26: Thirty civil judges in Kasur went on short leave in protest against DBA
resolution in which it had accused the District and Session Judge of misbehaving with

lawyers.

Aminister’s crime

The SC heard a case in which it was alleged that under the instructions of the
Khyber-Pakhtunkhwa Minister for Prisons the Inspector-General of Prisons had provided
a person the services of 16 jail officials to abduct a girl from Kohat.

When the case received some publicity the minister concerned secured bail from
the court of the DSJ, Kohat. The SC ordered the minister to appear before it and
disciplinary action against the DSJ. It was revealed during the hearing that the abductee
had been recovered after six days and that the parties had reached a compromise at a
jirga. The SC rejected the jirga decision and ordered the accused to appear.

Subsequently the minister resigned and the ADSJ was suspended.

Judges’ term extended

The 18th Amendment Act was enforced in April 2010 but the mechanism for the
appointment of judges of superior courts, as laid down in Article 175A, was not created
for many months. The fate of 32 additional judges at the four high courts was unclear
as they were going to retire at the beginning of September.

The Chief Justices of all the four high courts wrote to the Chief Justice of the
Supreme Court seeking his help in resolving the matter. As pointed by the Chief Justice
of the Balochistan High Court the situation in his province was particularly critical. He
had stated that the dawn of Sept 7 would witness the court stripped of all its judges,
except the Chief Justice, and as a result the people of Balcohistan would suffer
unimaginably and would not be able to seek enforcement of their fundamental rights
enshrined in the constitution.

Petitions had also been filed by he Supreme Court and the Balochistan High Court
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Bar Associations.

The matter was decided by the full court (17 judges) which extended the term of
all the 32 high court judges (12 at LHC, 9 at SHC, 7 at the PHC and 4 of the BHC).

The court in its order said: “To avoid constitutional void, we direct that let additional
judges of the four provincial high courts continue performing functions as additional
judges till further orders subject to final decision of this case in the instant (18th
Amendment) petitions”,

President’s power to grant pardon

While holding that under Article 45 of the constitution the President had powers to
curtail the sentence of prisoners, the Supreme Court ruled (August 11) that for exercising
authority under this article classification of convicts on the basis of accusation was
permissible. This because the President might grant remission to those who were not
accused of heinous crimes and refuse it to those charged with serious or terrorism —
related offences.

The 7-member bench of the SC had beard arguments on a number of questions
regarding powers of the president under Article 45 of the constitution, especially the
grant of pardon and reprieve and the policy framed by the government to grant remissions
under the law.

The court declared Article 10-D of NAB ordinance ultra vires of the constitution
and struck it down, after which the convicts in NAB cases will be equally entitled to
receive reduction or amnesty in their sentences under Article 45.

The SC held that in the remission policy, a class of convicts involved in “heinous
crimes” was excluded from the benefit of remissions, which was legitimate. Most of
these exclusions were backed by law, rule or an intelligible differentia, thus the
classification was reasonable and applied equally to convicts and prisoners and this
differentia was not hit by equality clause of the constitution.

It said no one would be entitled to ordinary and special remission unless the federal
government, a provincial government or a competent authority made specific order in
writing in this behalf.

It said Rule 214-A of the Prison Rules only deprived those “convicts of special
remission or of premature release on parole, who had been sentenced for drug and
narcotics offences”.

The court found that the remissions were not being denied on account of mere
forum of trial, but on account of commission of offences pertaining to drugs and
narcotics. It said it has been a consistent view of the apex court that the classification
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was permissible provided the same was backed by law, rule or was based on reasonable
differentia. However, the court declared following provisions as intra vires:

1) Sub-section 1 of Section 401 CrPC, which stipulates that the provincial
government shall have no power to suspend or remit any sentence awarded to an
offender under Chapter XVI of the PPC, if any offence has been committed by him in
the name or on the pretext of Karo Kari, Siah Kari or similar other customs or practices.

I1), Rule 201(a) of the Prison Rules as intra vires, because there is a reasonable
and rational classification specifying class of persons and still leaving the discretion for
the federal or provincial government and competent authority in the said provision.

Orders against YouTube and other sites

The Sindh High Court (June 2) directed the Pakistan Telecommunication Authority
(PTA) to immediately remove and block any “obscene” material uploaded or being
uploaded from Pakistan on YouTube website. The order was passed on the petition of
a person who had alleged that a faked picture of his daughter had been uploaded on the
website. The court directed the PTA chairman to immediately convey its orders to all
concerned and said he will be held responsible if the material objected to remained
available on the website or was uploaded in future.

The LHC asked (June 2) the government to raise the issue of blasphemous activity
on the Facebook website at the UN through a resolution in the General Assembly,
conveying the feelings of the Muslim people. The court indicated that the resolution
should be in line with the UN resolution on Combating Defamation of Religions” of
2005. In case the court order was not complied with the Foreign Minister was required
to appear and explain why the order had not been complied with in letter and spirit.

The petition came up for hearing again on November 22 when the Foreign Ministry
stated in reply to a court notice that Pakistan had got a resolution adopted by the UN
Commission on Human Rights in 1999 for ‘Combating Defamation of Religions’ and
this resolution was again adopted in March 2010. The complainant took exception to
this report on the ground that it referred to actions taken before May 21 when the court
had ordered raising of the issue at the UN and the OIC. The state counsel sought time
for areply from the Ministry of Information. Before adjourning the hearing the LHC CJ
ruled that the government should take up the issue at all national and international
forums and make it known that no one should hurt religions feelings of others.

Earlier the LHC had placed a ban on Facebook on the ground that the website had
uploaded sketches that defiled the person of the Prophet (PBUH). The ban was lifted
(May 31) after the Information Technology Ministry offered an assurance that no
blasphemous material would be allowed on Facebook.

The LHC (Bahawalpur bench) issued orders for the blocking of nine websites
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(including Yahoo, Hotmail, Google, U-Tube) for carrying blasphemous material. Later
on members of the Bahawalpur High Court Bar stayed away from courts (June 23) in
protest against non-enforcement of the ban.

A couple of days later the Ministry of Information Technology directed the PTA to
monitor seven major sites (Google, U-Tube, Yahoo, Amazon, Bing, Hotmail and MSN)
for material deemed offensive. A PTA spokesperson said at least 17 sites had been
blocked for offering blasphemous material.

In another case the LHC dismissed a petition that had prayed for a ban on access
to WikiLeaks. The exposure of a few people would benefit the nation, the court ruled.

Aafia case

The LHC ordered (June 5) the federal government to defend Dr Aafia Siddiqui
(who was facing trial in the US on the charge of shooting at and wounding an American
military officer) in the US court by using all diplomatic resources. The court also asked
the Ministry of Foreign Affairs to send the documents regarding Dr Aafia’s innocence
to her lawyers.

Reform blocked

The President had ordered amendments to the Frontier Crimes Regulation (FCR)
but the move had been blocked at the eleventh hour by some “hidden forces’. This was
disclosed (June 8) in the Peshawar High Court by a senior lawyer during the hearing of
a petition for the recovery of three missing persons, who were alleged to have been
picked up by official agencies from the Mohmand Agency.

Stop export of camel kids

The SC directed the authorities (June 11) to take immediate steps to stop the
trafficking of children from Pakistan to Gulf states for employment as camel jockeys.
The court had taken suo motu notice of the inhuman practice.

The court also ordered immediate payment of compensation money to the children
who had been used earlier as camel kids.

Don’t harass free- will marriage couple

The SHC restrained the police from arresting or harassing Jameelan and Nazir
Husain who had taken marriage vows without the permission of the girl’s family. In
her petition to the court Jameelan had stated that she had married Nazir Husain after
executing an affidavit about her free choice before a magistrate. Her brother and other
relatives had declared her and her husbhand as Karo and Kari and hence liable to be
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killed. A case for kidnapping her had also been filed against her husband. She had
sought the court’s protection against police attempts to harass the couple.

FCR detainees’ appeal accepted

The Peshawar High Court (March 11) ordered the release on bail of Moazzam
Khan and Haji Wazir Khan who were being detained in two separate cases under the
collective responsibility provision of the Frontier Crimes Regulation (FCR).

Moazzam Khan hed been arrested by the Frontier Corps personnel on May 12,
2009, and handed over to the Mohmand Agency administration on Jan 13, 2010, eight
months later. Haji Wazir Khan had been arrested by Mohmand rifles on August 9, 2009
and handed over to the agency’s Political Agent five months later.

The matter acquired importance in view of the high court’s practice of declining to
intervene in cases of detention in the tribal area. The counsel for the federation and the
Frontier government had opposed the petitions on the ground that Article 247 of the
constitution barred the superior courts from exercising jurisdiction in cases related to
tribal areas. The petitioner’s counsel in one case had argued that his client had been
arrested in a settled area and then transferred to the tribal area. He asked whether his
client’s detention for many months could be justified. The counsel for the other detainee
argued that in his case the condition of prior permission by the commissioner had not
been met.

The issues framed by the court were: “whether inmates of tribal area are recognized
as human beings by the constitution and as such the fundamental rights guaranteed by
it have been given to them; whether violation of such rights is amenable to the
constitutional jurisdiction of this court, whether the tribal area has been declared as
conflict zones where armed forces are acting in aid of civil administration and whether
in view of the provision contained in Article 245 of the constitution the high court can
step in if and when such rights are violated”.

The court came to the conclusion that it had a constitutional obligation to step in to
ensure obedience to the constitution and the law.

Justice Sharif’s disclosures

While hearing two petitions against possible extradition of 12 Afghan Taliban in
Pakistan’s custody, the LHC Chief Justice, Khwaja Muhammad Sharif, was reported
to have observed that India was financing terrorist attacks to damage Pakistan. He was
also reported to have said that the suicide attacks in the country were being carried out
by Muslims as non-Muslims could not take such a ‘bold’ step.

A press report had said that the CJ had blamed the Hindu community (and not
India) for terrorist attacks. The Hindu members of the National Assembly protested
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against this statement and staged a walkout from the assembly.

The CJ later on said his remarks on financial support to terrorists had been
misreported and misconstrued.

Jirgasurvives

Despite repeated orders of the superior courts the institution of the jirga survived,
especially in the tribal areas and some parts of the four provinces.

Ajirga that attracted special attention was held in Sukkur in April at the residence
of Senator Islamuddin Sheikh and presided over by former Sindh minister Manzoor
Panwhar, well known for his championship of jirga justice. The issue was a feud
between Lakhan and Mirani tribes. The Lakhan tribe was found guilty of killing two
Miranis and wounding 25 people (two women) while the Miranis were held guilty of
wounding 12 Lakhans. The jirga imposed a fine of Rs 2,115,000 on the Lakhan tribe
and of Rs 550,000 on the Mirani tribe. The Miranis were also fined Rs 165,000 for
lodging an FIR against a Lakhan elder. The Lakhans were reported to have paid Rs
800,000 on the spot.

Another jirga was reported to have been held in village Nauwah, in Jacobabad
district, in May. It was presided over by former MNA Sardar Fateh Mohammad Hasnie.
The issue was a two-year long feud between two groups of the Brohi tribe. Each side
was fined Rs 1.5 million. Under orders from the DIG, Larkana, the police registered a
case against Hasnie and 175 people who had attended the jirga.

Ahigh level jirga was held in July at Rohri to compose an old feud between Swanda
and Subzoi tribes. It was presided over by Pir Manzoor Panwhar and the participants
included MNA Gul Mohammad and Dr Ibrahim Jatoi. The Swanda tribe was found
guilty of killing 16 men and a women of the Subzoi tribe and fined Rs 8,950,000. The
Subzoi tribe was found guilty of killing 16 men and a woman of the Swanda tribe and
fined Rs 7,950,000.

Agrand jirga of Shia and Sunni leaders was held in Parachinar. It claimed to have
resolved a three-year old conflict.....

FSC claims wider jurisdiction

In a judgment fraught with far-reaching implications the Federal Shariat Court not
only struck down (December 21) some provisions of penal laws but also assumed
much wider powers than hitherto allowed to it.

A three-member bench of the FSC that heard a number of challenges to the
Protection of Women Act 2006 held that sections 11, 28 and 29 of the Act and section
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Jirgas were frequently held in the FATA.

25 of the Anti-terrorism Act of 1997 were violative of Article 203DD of the constitution.
The impugned provisions were to cease to be effective from June 22, 2011.

The court in its order said:

“All those offences whose punishments are either prescribed or left undefined,
relating to acts forbidden or disapproved by the Holy Quran and Sunnah, including all
such acts which are akin, auxiliary, analogous or supplementary to or germane with
Hudood offences as well as preparation or abetment or attempt to commit such an
offence and as such made culpable by legislative instruments would without fail be
covered by the meaning and scope of the term Hudood.

“Its (FSC) jurisdiction in the matters relating to Hudood under Article 203DD of
the constitution is exclusive and pervades the entire spectrum of orders passed or
decisions given by any criminal court under any law relating to the enforcement of
Hudood and no other court is empowered to entertain appeal, revision or reference in
such cases.

“No legislative instrument can control, regulate or amend its exclusive jurisdiction
which was mandated in the Constitution. An order granting or refusing bail before
conclusion of trial in all categories of offences within the ambit of Hudood is covered
by the word ‘proceedings’ used in Article 203DD, and is within its (FSC) exclusive
jurisdiction and can only by impugned before it (FSC).

“Ten offences, including Zina (adultery, fornication and rape), Liwatat (sexual
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intercourse against the order of nature), Qazaf (imputation of zina), Shurb (alcoholic
drinks, intoxications, narcotics etc), Sarga (theft simpliciter), Haraba (robbery, highway
robbery, dacoity and all categories of offences against property as mentioned in PPC),
Irtdada (apostasy), Baghy (treason, waging war against state, all categories of offences
mentioned in PPC), Qisasa (right of retaliation in offences against human body) and
human trafficking, are covered by the term Hudood for the purpose of Article 203DD.

“Sections 11 and 28 of the PWA 2006 are declared violative of Article 203DD of
the constitution because these provisions annul the overriding effect of Hudood
Ordinances VII and VIII of 1979.

“Some portions of sections 48 and 49 of the Control of Narcotic Substances Act
1997 whereby the high courts have been empowered to entertain appeals against the
order of a special court consisting of a sessions judge or an additional sessions judge,
transfer within its territorial jurisdiction any case from one special court to another
special court at any stage of the proceedings, were also violative of the provisions
contained in Chapter 3A of Part VII of the constitution because the offences envisaged
by Act XV of 1997 are covered by the term Hudood”.

The court consequently declared both the sections as violative of Article 203DD
and held that the portion which contained the words high court should be deemed to be
substituted by the words FSC in both the sections.

The order said: “Section 25 of the PWA 2006 is declared violative of Article 203DD
as it omits sub-sections (3) and (4) of section 14 of the offence of Qazaf (enforcement
of Hadd) Ordinance 1979 with the result that it has adversely affected the operation of
injunctions of Islam relating to Lian.

Consequently, section 29 of the Act 2006 is also declared violative of Article 203DD
as it adds clause (vii a) Lian to section 2 of the Dissolution of Muslim Marriages Act
1939. This addition in the latter Act also becomes invalid on account of repugnancy
with the injunctions of Islam relating to Lian.

“Section 25 of the Anti-Terrorism Act 1997 does not make provision for filing an
appeal before the FSC in cases where the Anti-Terrorism court decided a case relating
to some of the Hudood offences included in the Schedule as from August 21, 1997,
thus this omission is violative of Article 203DD”.

The court directed the federal government to rectify this error by June 22, 2011.
Otherwise, the following rider shall be read at the end of clause (i) of section 25 of Act
XXVII of 1997 after omitting the full stops.

Where a private complaint or a First Information Report or information as stipulated
in section 190 of the Code of Criminal Procedure, relating to an offence falling within
the purview of the 10 mentioned categories of Hudood offences, is decided by any
court exercising criminal jurisdiction under any law of the land, the appeal there from
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shall lie to the FSC”.

Offences relating to religion
Chapter XV of the Penal Code lists 10 offences related to religion. These are

No SectionOftence Maximum punishment
1. 295 Defiling places of worship .................. 2-yr prison, or fine or both
2. 295-A Malicious acts that outrage................... 2-yr prison, or fine, or both

religious feelings
3. 295-B Defiling a copy of the Holy Quran ........ Only one penalty, life term

4. 295-C Derogatory remarks about the ................. Mandatory death penalty
Holy Prophet (PBHU)

5. 296 Disturbing religious assembly ........... One-yr prison or fine or both

6. 297 Trespassing on burial place ..........cccoovevvevviiciien, As above (at 5)

7. 298 Uttering words that wound religious........... As above (At 5 and 6)
feelings

8. 298-A Derogatory remarks about holy ............ 3-yr prison or fine or both
figures

9. 298-B  Misuse of titles reserved for holy ................... 3-yr prison and fine
personages or places

10.298-C  Propagation of faith by Ahmedis.............cc.c.o..... 3-yr term and fine

Accused killed

Four blasphemy accused, two Christian citizens and two Muslims, were killed
during the year, three of them in Punjab and one in Sindh.

¢ Rashid Emmanuel and Sajid Emmanuel (brothers), of Faisalabad (Punjab),
were accused on July 1 of distributing photo-copies of hand-written pamphlets allegedly
containing blasphemous material and charged under 295-C. They were shot dead on
July 19 while in police custody as they came out of a court after a hearing.

¢ Shamsul Hasan of Tando Adam; in Sanghar district of Sindh, had been arrested
in April 2003 for claiming to be a prophet and charged under section 295-C of the PPC.
Described as a mentally sick person he was allowed release on bail. On October 5,
2010 he was shot dead when he was going to appear before the trial court.

¢ Akbar of Kasur (Punjab) was arrested in February 2010 for declaring that his
son was a prophet. His sons, M. Ali and Tariq, were also held. Tarig was beaten to
death by a mob.

Convictions under 295-C
Two persons were awarded death sentence under sec 295-C of the PPC, both in
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Punjab.

+ Aasia Bibi, a Christian woman belonging to a village in Nankana district was
arrested in June 2009 and booked under 295-C for allegedly making blasphemous
comments about the Holy Prophet (PBUH). She was awarded death sentence by the
trial court. Her vigorous plea of innocence and the circumstances of the case triggered
protests across the globe and Punjab Governor Salman Taseer was gunned down by a
member of his armed escort for sympathizing with her.

¢ Wajihul Hasan of Lahore was accused of writing blasphemous letters and tried
under 295-C. The trial court awarded him death sentence and the verdict was upheld
by the Lahore High Court.

¢ Two other persons, both Muslims from Punjab, Mohammad Shafi and his
son, Aslam, of Kot Addu, were booked under 295-C and 295-A and sentenced to 40
years imprisonment. They were accused of tearing a wall poster bearing the name of
the Holy Prophet (PBUH).

Blasphemy accused acquitted / released

+ Rubina Bibi, a Christian woman belonging to Alipur Chattha in Gujranwala
district of Punjab, was booked under 295-C in March 2010. The trial court acquitted
her on November 11, 2010.

¢ Dr Naushad Viliyani of Hyderabad, Sindh, was booked under 295-C on
December 10, 2010. The matter was settled and he was released soon afterward.

Other convictions in 2010

Five persons, three Muslim and two Christian, were convicted under 295-B and
seven Ahmadis were convicted under 298-C.

+ Khalid Naggash and M. Afzal of Jhelum (Punjab) were accused of writing a
book in which the Holy Quran was interpreted. The former was awarded 10 years in
prison and a fine of Rs 100,000. The latter was sentenced to two years’ imprisonment
and a fine of Rs 100,000. Throughout the trial the court in Jhelum remained under
pressure from conservative elements and the case was eventually decided by an ASJ in
Rawalpindi.

¢ Magsood Ahmad of Daska in Punjab was awarded life imprisonment under
295-B.

¢ Qamar David of Karachi was accused of sending blasphemous messages from
his cell phone and tried under 295-B. Sentenced to life imprisonment.

¢ Imran Masih of Faisalabad was also awarded life imprisonment and fined Rs
100,000 under 295-B.

+ Seven Ahmadis were convicted under section 298-C of the PPC and sentenced
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to imprisonment — four of them for three years and the other three for two years each.
Three of them — Ejaz Ahmed, M. Yaseen and Latif — belonged to district Vihari in
Punjab, and the other four — Masood Ahmed Chandio, Abdur Razzaq, Abdul Ghani, and
Tahir Ahmed — belonged to district Mirpur Khas in Sindh. The last named person was
accused of wearing a shirt with the Kalima printed on it.

Fresh cases in 2010

In all 31 cases of offences related to religion were registered in 2010, according to
data collected at HRCP. Twenty-seven of these cases were reported from Punjab, two
from Sindh, one each from Balochistan and Azad Kashmir, and none from Khyber-
Pakhtunkhwa. The Sind Police, however, reported 57 cases of offences relating to
religion in its province alone and 49 of them were said to be under the blasphemy law.

Under 295-C: Fourteen new cases under 295-C were instituted in 2010: Ten against
Muslims (14 accused), one against Ahmedis (four accused), two against Christian
citizens (two accused), and one against Pakistani Hindus (six accused).

Under 295-B: Twelve cases under 295-B were registered against Muslims (17
accused, including a woman, and three of them unidentified), two against Christian
citizens (four accused including a woman).

Under 295-A: Seven Ahmedis from Kotli in Azad Kashmir and one Christian citizen
from Punjab were booked under 295-A.

Under 298-C: Four Ahmedis, all from Punjab, were booked under 298-C.

Fresh cases instituted in 2010

Against Muslims

No. Name Place Date Charge Remarks
1 Arif Pattoki/Kasur 21Feb 295-C
2. Aoun Shah Ali Sunny Sheikhupura March7  295-C
3. FEjaz Kasur - 295-C
4. Rafique Bahawalpur Feb17 295-C,295-A  Mentally
sick
5. Unnamed offender Chakwal — 295-C Obijectionable
picture ina

book for class |
Ejaz Ahmad RiazAhmad Haroonabad July 7295-C, 295-B, 295-A

7.  Wagas Khwaja Bahawalpur Sept 7 295-C Blasphemy
on Website

6 6 | State of Human Rights in 2010




No. Name Place Date Charge Remarks
8. Mohammad Shafi Kot Addu April8 295-C295-A
(Father) [M. Aslam (son)]
9. Mahmud Ashraf Pind Dadan Khan Sept 295-C
10. Dr Naushad Viliyani Hyderabad Dec 10 295-C  Issue settled
released
11. Khalid Latif Sialkot Feb 20 295-B  Insulted the
Holy Quran
12.  Magsood Ahmad Daska - 295-B Convicted
13.  Anwar Faroogabad April 4 295-B
14. Nawazish Ali Pattoki May 10 295-B  Prayer leader
in madrassa
15, Unnamed Jhang May 18 295-B
16. Khalid Nankana June 295-B
17.  Sheikh Shahid Nawazish Lahore October 295-B
Husain Butt
18. Ms Parveen Arifwala June 295-B  Mentally sick
19. Imran Latif Lahore July 11 295-B
20. Umar Faroog and three othersGujranwala ~ Sept 9 295-B
21. Unnamed Quetta January 295-B
22. Unnamed Gojra March 7 295-B
Against Christian citizens
No. Name Place Date Charge Remarks
1. RubinaBibi Gujranwala March 20 295-C Acquitted by
trial court
2. Rahmat Masih Faisalabad June 19
3. Zahid Masih, Masih Lahore July 6 295-B
4. Tanvir Masih Chistian July 27 295-B In hiding
Bashiran BibiYusuf
5. Waris Masih Gujranwala June 19 295-A
Against Ahmedis
No. Name Place Date Charge Remarks
1. AsgharAli Faisalabad June 29 298-C Bailed out
2. Mohamamd Qasim, Sargodha Oct10  295-C,298-C Ahmed Zia
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No. Name Place Date Charge Remarks

Mazhar Ahmad, Ahmed Zia 85 years old
3. Abdul Karim, Kotli, Azad Feb 27 295-A

Munir, Yasin, M. Rafi Kashmir

Abdul Hayee, M. Naseer

Mubashir Sadiq
Against Hindus
No. Name Place Date Charge Remarks
1. Fageero, Kirchand, Mirpur Khas Aug 23 295-C

Mukesh, Kishan, Prem (Sindh)
Heeroo Ram Mirwai
356 sentenced to death
According to data at HRCP, from newspapers, 356 persons were sentenced to
death in 232 cases during 2010. Seven of them were women. The offences they were
charged with were:

Offences No of cases
. MIUFTE e 187
. Kidnapping for ranSom ............ccoceiiineiniiinsee e 14
. RODBDEry-murder ... 11
. Kidnapping + MUIAer ..ot 8
. REPE + MUITEN ..o 7
. Drug SMUQQIING ...ooveeeiiiieise e 1
. BIaSPREMY ... 1
. RADE ..o 1
. NOE KNOWN ..o 2

TOAl CASES ...ttt 232

Note: The death sentence awarded to another blasphemy accused was confirmed in 2010
but he had been convicted earlier.

The forums of trial were:

LI 10100 = TP No. of cases
. COUIS OF SESSIONS ..eveeieveiee ettt e e 175
. ANL-TEITONIST COUMS .uvviiiiiiieie et 54
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Tribunal No. of cases

. LHC ..ottt 1
* N A s 2
TOTAD oo 232

Sentenced for death in encounter

A Larkana Addl Sessions Judge sentenced a Supervising Police Officer (SPO) of
Ghotki to death and two other police functionaries to imprisonment for three years.
They were convicted of the charge of breaking into the house of a villager and killing
one man and wounding two other persons. The police had described the incident as an
encounter.

Recommendations

1. Lack of understanding between the judiciary and the executive will harm not
only both of them but the state as a whole. There is urgent need for acting upon the
adage that all institutions must act within their constitutional limits that is repeatedly
used in rhetoric but selectively honoured.

2. The case of the PCO judges has been pending for a long time. A settlement
should receive priority.

3. While the emphasis on deciding cases expeditiously is unexceptionable the
courts alone cannot meet the objective. Institutional changes are required to eliminate
delays caused by the inefficiency of prosecutors and the peculiar culture of tardiness in
litigation. Besides, the people’s right to justice must not be compromised in the drive
for speedy disposal. The problems a preponderant majority of people faces in securing
access to justice need to be solved on priority basis.

4. The lawyers are friends of the judiciary and their clients both and they ought
not to step into the shoes of either of them.

5. The frequent reliance on the suo motu jurisdiction of superior courts has again
raised doubts about its efficacy. The courts alone cannot remove the effects of bad
governance nor will they be justified in meddling with governance. It is time the need
to revise the judicial hierarchy and set up regulatory bodies outside the executive and
the judiciary both was seriously addressed.
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